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The Developments of Trafficking in Women
in Post-Revolution Tunisia

Racha Haffar, M.A.

Founder and President of ‘Not 4 Trade’, the first anti-human trafficking NGO in Tunisia.
Fulbright Alumna at the University of Kentucky. Double Masters’ degrees in International
Relations and International Development and Cooperation from the Universities of
Tunis and Palermo.

Abstract

The Tunisian Uprising of 2011 played as a catalyst in relation to the development of
trafficking in women into reaching today's notions, categories and numbers of victims.
The increase in the rate of female victims of trafficking at the local and transnational
levels has urged the Tunisian authorities to pay more attention to the shortcomings of
the laws and the legal national framework in general. This study will discuss the
historical and legal developments of the issue of trafficking in women in Tunisia. It will
explore the case studies of certain categories of local and transnational female victims
and focus on the re-victimization of women throughout the trafficking process and after.
My research will depend basically on first-hand resources for accurate, yet new
information, statistics and testimonies. | obtained my information through interviewing
governmental and non-governmental officials. | have reached out to all concerned civil
society actors who work on the issue of trafficking for statistics and data relevant to
victims and traffickers and also in an attempt to know the role these actors play in
fighting trafficking. This research depends on official data from different governmental
bodies, mainly the Ministry of Interior and Justice. | am using also newspapers articles
and things written on the different forms of internal and transnational trafficking in
Tunisia like the Jihad al-Nikah3 and forced prostitution, and others examples. |
managed to collect data through conducting interviews with officials, getting statistics
and having access to law cases from Tunisian courts.

Introduction

Humanity struggled for decades to fight slavery which sneaks back into
different societies around the world taking different shapes and forms disguised
under what is called today as the modern-day slavery or trafficking in persons. This
phenomenon is considered to be the third most dangerous and widespread crime
around the globe after the trade of weapons and drugs.

What we see today of trafficking in persons is nothing new or different from
the prehistoric practices of slavery; as they are two faces for the same coin. It is
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actually the same thing whether we speak of selling women at Suq al-Birka! in the
19th century, or we speak of forcing women into illegal prostitution after deceiving
them with a fake online job today. Even though Ahmed Bey? abolished slavery in
Tunisia in the early 1800s; slavery came back to the Tunisian scene masked under
new forms and names. It has developed further after the advent of the Arab
revolutions headed by Tunisia in January 2011. The developments detected
afterwards in cases, categories, laws and efforts show the increase of this
phenomenon in the recent years following the Jasmine Revolution.

Discrimination against women in the MENA region made it easier for
traffickers to exploit women for the nature of the Arab Muslim culture that
categorizes females as second- class citizens. Females suffer of limited
opportunities and they are pressured to meet society’s expectations, which could
push them in the hands of abusers because of their fragile situation for being
dependent on the male figures in their societies.

I have become interested in the issue of Trafficking in Women for it has
intrinsically been linked to the issues of gender, human rights, international law
and governmental and non- governmental organizations. | started conducting
research on trafficking in persons in the last two years, after meeting in person with
a Nigerian victim who was trafficked into Italy through Tunisia and who magically
survived the webs of trafficking and started her own non-governmental
organization to help other female victims. When I started doing research, I realized
that there is a lack of data and that little research has been done on the issue of
trafficking in Tunisia. There are limited statistics and basically no exact
information on trafficked women in both types of trafficking whether the internal
or cross-border ones. Some other researches have been conducted on the
exploitation of women in Tunisia in different sectors; however, no records exist of
stating that these exploited women are trafficked. Consequently, I felt the need to
conduct my own research in order to get the truth about the dimensions of
trafficking in women at the national level and to try to help further researches in
detecting and reaching out to women to protect and help them.

As for the connection between this topic and my area of interest which is
international relations, I believe it fits perfectly for it explores the link between
Tunisia and international legal instruments, conventions, entities and efforts related
to this international crime of trafficking. Tunisia keeps good relations and ties with
different international organizations and entities to keep its long history of
cooperation with the international community. Nevertheless, these good relations

1 Suq al-Birka: Where the weekly slave market in Tunis was held every Friday. Now, it is a gold market in the heart
of the Old Medina of Tunis.

2 Ahmed Bey, the tenth Husayni ruler 10 October 1837- 30 May 1855.
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are jeopardized by the lack of efforts Tunisia is putting into its fight against
trafficking. The fact that Tunisia has not yet passed its own legal national anti-
trafficking laws puts it under the spot light. The country is still lagging behind as
far as the compliance with international conventions in relation to trafficking are
concerned, which has urged the U.S.A, EU and UN to question Tunisia’s
commitments towards the defense of human rights and keeping its obligations to
the international community. Consequently, this would eventually lead Tunisia to
lose the funds from the international community that supports it for committing to
its promises and obligations. It is important to note that Tunisia withdrew all its
reservations to the United Nations’ Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) in 2014. That puts Tunisia under more
pressure to fully comply with international laws and to meet the expectations of the
international community in defending women’s rights.

The Tunisian Uprising of 2011 played as a catalyst in relation to the
development of trafficking in women into reaching today’s notions, categories and
numbers of victims. The increase in the rate of female victims of trafficking at the
local and transnational levels has urged the Tunisian authorities to pay more
attention to the shortcomings of the laws and the legal national framework in
general. In fact, it is so easy for the judicial body to simply convict trafficked
women in prostitution. Female victims experience a double injustice: being
persecuted according to outdated legal texts (dating back to 1913) after being
abused and exploited as result of trafficking. This study will discuss the historical
and legal developments of the issue of trafficking in women in Tunisia. It will
explore the case studies of certain categories of local and transnational female
victims and focus on the re-victimization of women throughout the trafficking
process and after.

My research will depend basically on first-hand resources for accurate, yet
new information, statistics and testimonies. I obtained my information through
interviewing governmental and non-governmental officials. I have reached out to
all concerned civil society actors (NGOs and IGOs) who work on the issue of
trafficking for statistics and data relevant to victims and traffickers and also in an
attempt to know the role these actors play in fighting trafficking. This research
depends on official data from different governmental bodies, mainly the Ministry
of Interior and Justice. I am using also newspapers articles and things written on
the different forms of internal and transnational trafficking in Tunisia like the Jihad
al-Nikah3 and forced prostitution into the Gulf countries in addition to other
examples. I could manage to collect data through conducting interviews with

3 Jihad Al-Nikah: also Sexual Jihad, basically it means that Muslim women travel to Syria to offer their sexual
services to the jihadists fighting their against the Assad regime in a form of doing Jihad. The latter means a war or
fight done by Muslims against non-believers.
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officials, getting statistics and having access to law cases from Tunisian courts.

With these concerns in mind, this paper aims at serving a dual purpose. First,
to provide a personal criticism of the current situation of trafficking in women in
Tunisia. Second, it will put forward new first-hand data on victims and experts
opinions in relation to the deficiency of laws and will provide also some
recommendations for a better fight in dealing with trafficking.

The main issue of re-victimization of female trafficking victims and how |
view the development of trafficking in women will be addressed in three parts. The
first chapter tackles the gradual emergence and transformation of the term of
slavery into trafficking. It explores the developments in terminology that led to
today’s trafficking definition of The Palermo Protocol. The second section of the
same chapter will explore the gender perspective of trafficking in women and what
makes women more vulnerable to this crime. The second chapter discusses the role
of the government and the legal international and national decrees and conventions
in fighting trafficking in women. It will also discuss the new Tunisian bill of law
on trafficking and its efficiency in fighting trafficking. It will also look into the
brief history of the legal architecture and the development of the international texts
culminating in The Palermo Protocol. The focal issue in this chapter will be on the
challenges facing Tunisia in fighting trafficking through passing related legal texts,
keeping its commitment to protecting human rights as promised when signed
international agreements, especially in the context of the post-revolution. The third
chapter will reveal new statistics and details of the newly developed transnational
trafficking crimes in women in Tunisia. This includes information about foreign
women trafficked in Tunisia and Tunisian women trafficked abroad. It puts in
question the state’s decisions in dealing with real cases of trafficked women;
mainly the case of exploited women in Lebanon and foreign women mainly
African exploited in Tunisia. This is followed by a thorough criticism in relation to
all aspects related to the trafficking scene in Tunisia. Finally, [ wrap up by
providing some helpful professional and personal recommendations for a better
fight against trafficking.

This paper was written in 2015, and all the information here is related to
research conducted in 2014-2015.

The Historical Development of Trafficking in Women

I. Trafficking in Persons: Concepts and History

The historical development of trafficking in women has roots in ancient
times with a different naming of slavery. Different definitions have developed
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throughout time and culminated with the current context of The Palermo Protocol.
Following, this research will present the different definitions given by different
international tools to introduce a thorough meaning of what trafficking is in order
to build the basis of understanding this topic and put the reader in context in
relation to this not well-known phenomenon.

1. The Definitions of Trafficking in Persons
A. The International Context

Different definitions have emerged with the spread of the phenomenon
according to countries and laws. However, the UN definition is the most generally
accepted internationally and is presented through the Protocol to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women (The Palermo Protocol).

Trafficking in Persons is the recruitment, transportation, transfer, harboring or
receipt of persons, by means of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the
purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation,
forced labor or services, slavery or practices similar to slavery, servitude or the
removal of organs.4

This definition puts forward two main ideas; the first is that slavery is the
same crime of trafficking with only a different name. The second idea is that it
explores the variations of actions, which with the presence of only one of them
could make a victim of trafficking eligible to be called as such. In fact, the Global
Slavery Index identifies the term slavery itself in addition to concepts of trafficking
in persons and forced labor to describe modern forms of slavery.5

Slavery includes “the status or condition of a person over whom any or all of
the powers attaching to the right of ownership are exercised”. Slavery-like
practices are those such as debt bondage, forced or servile marriage, sale or

4 Article 3, paragraph (a) of the United Nations. "Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women." 2000. www.osce.org 15 05 2015

5 The Global Slavery Index, «The Global Slavery Index 2014.» 2014, http://www.globalslaveryindex.org/, 14
December 2014, https://d3mj66ag90b5fy.cloudfront.net/wpcontent/uploads/2014/11/
Global Slavery Index 2014 final lowres.pdf, 6
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exploitation of children (including in armed conflict) and descent-based
slavery.6

Consequently, from this definition, I can argue that trafficking in women
today is indeed the developed notion and form of old slavery. More details will
follow in the coming sections. For now, I will explore more the details related to
the trafficking in persons.

According to the International instruments and definitions, trafficked people
are subject to all kinds of actions they are forced to do. This varies from being held
as a hostage with no freedom at all, into not getting the full salary as promised or
simply working extra hours.

Trafficked people are held against their will through acts of coercion, and are
forced to work for or provide services to the trafficker or others. The work or
services may include anything from bonded or forced labor to commercial
sexual exploitation. The arrangement may be structured as a work contract, but
with no or low payment, or on terms which are highly exploitative. Sometimes
the arrangement is structured as debt bondage, with the victim not being
permitted or able to pay off the debt.”

Trafficking in Persons refers to slavery in all its forms. The term ‘trafficking’
it self describes the mechanisms and methods of recruitment and mobilization used
to isolate and threaten victims to take advantage of them. Trafficking in persons is
rooted in ancient times and it has flourished throughout history. It has been used by
many civilizations, forcing individuals or groups of individuals to total
subjugation, by depriving them of their rights and freedoms. This is why
trafficking is often described as ‘Modern Slavery of the Twenty-First Century’.
Even though the phenomenon of trafficking in persons is not new, it is still very
little known to the public.8

¢ United Nations, Office of the High Commissioner for Human Rights, « Convention on the Abolition of Slavery, the
Slave Trade, and Institutions and Practices Similar to Slavery» 30 April 1956 http://www.ohchr.org/, 5 January 2015

http://www.ohchr.org/EN/Professionallnterest/Pages/SupplementaryConventionAbolitionOfSlavery.aspx. Articles
1-7.

7 The United Nations Office on Drugs and Crime, Trafficking in Persons and Migrant Smuggling. 2015. 05 Feb
2015 <http://www.unodc.org/lpo-brazil/en/trafico-de-pessoas/index.html>,12.

8 The International Organization for Migration, "Baseline Study on Trafficking in Persons in Tunisia: Assessing the
Scope and Manifestations." 2013, http://tunisia.iom.int, 15 February 2015. <http://tunisia.iom.int/sites/default/files/
resources/files/IOMTunisia_BaselineStudyTrafficking English LR.pdf>.
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B. The Tunisian Context

In comparison with the previously stated international definitions, the
Tunisian bill of law on preventing and combating trafficking in persons defines
Trafficking in persons as follows:

Trafficking in persons means attracting or recruiting people, transferring,
transporting or changing their destination or deporting them or harboring them
or receiving them through the use of force or weapons or threat by both or other
forms of coercion, of abduction or deception or exploitation of a position of
vulnerability, or the abuse of power, acceptance, or providing sums of money or
benefits to gain the approval of someone who has power over another in the
purpose of exploitation of any kind whether it is the perpetrator of such acts or
by placing it at the disposal of others to exploit.?

According to the bill of law, the terms exploitation includes many forms of
vulnerability. It expands to comprise any persons exploited into prostitution, forced
labor, servitude, slavery, begging, and the removal of fetuses for the purpose of
trafficking. In fact, the bill explores in depth the meaning of exploitation as it states
“..exploitation caused by the age, or their illegal status or severe case of being in
need, or the case of severe illness or addiction or pregnancy of women or the case
of mental or physical defect hindering the person concerned to face the offender.”10
The anti-trafficking bill of law insists on showing what vulnerability means to
introduce it to decision makers and concerned authorities for the purpose of
creating a visible profile of potential victims.

C. Definitions of Labels Related to Trafficking in Persons in the
Tunisian Anti-Trafficking Bill of Law

In addition to defining the notions of vulnerability and exploitation, the bill
puts forward different meanings of what could possibly be a situation of trafficking
victims could find themselves trapped at. I will present what originally came in the
bill to provide a thorough understanding of the different concepts considered as
trafficking in Tunisia and to create a space for comparison, as follows:!!

9 Article 2 of the Final Draft of Tunisian Anti-Trafficking Bill of Law handed by Salma Abida. April 2015,1 (own
translated). See Appendix I.

10 Ibid, 2.
11 The original words own translated from the Tunisian Anti-Trafficking bill.
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a. Bonded or forced labor
All work or services imposed on any person under the threat of any penalty and
in which this person has not volunteered themselves to do the work.

b. Enslavement

Any situation in which the person is forced by someone else to do work or
perform services in conditions they do not have the power to change or get rid
of.

c. Slavery-like practices
Include the following cases:
* Forcing women for the purpose of marriage.
 Coercion of women to pregnancy or renting their wombs.
* Use of a child in illegal or criminal activities (such as in armed
conflicts).
* Adoption of a child for the purpose of exploitation of any kind.
* Economic or sexual exploitation of children on their employment.
* Debt Bondage: the situation arising from forcing the debtor to perform
work or services either by themselves or another dependent person as
a guarantee to a debt they owe if the fair value of that work or service
1s not used to pay off this debt or if the service’s period or nature was
undetermined.
 Serfdom: the situation arising from the obligation under the agreement
that the person lives and works on the land of another and that the
person who provides work or services to the other person with or
without compensation and without having the freedom to change their
situation.

d. Slavery
Forcing a person to perform a work or services according to conditions that
person has no power of escaping or changing.

e. Sexual exploitation

Getting benefits of any kind by involving a person in sexual work whether
it’s prostitution or by providing any sexual services including abusing them in
pornography through the production of porn or its promotion by any means.!2

12 The issue of sexual exploitation caused arguments within the committee whether launching this law will lead to
the cancellation of the legislation which regulates public prostitution and the committee had decided to leave
decisiveness in this matter to the concerned governmental entities which will be discussed in Chapter II.
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D. Differences Between Trafficking in Persons and Smuggling of
Migrants

Even though trafficking and smuggling are naturally linked, they are
different in many ways. On the one hand, trafficking has the possibility to appear
within borders in the absence of real movement. This could happen to internal
trafficking cases of different forms of exploitation such as domestic servitude. It is
true though that there is some sense of dislocation by the mere fact of subjecting
victims to mental isolation. It is important to note that the reality of trafficking is
different than what everybody thinks of the mere fact of moving someone from one
country to another by force, as in fact, it could be carried out in the same country in
the absence of a trafficking network. Members of families and close friends could
be responsible for the exploitation of the victim.

On the other hand, smuggling of migrants means any illegal way of entering
a destination state through a third party. This means that the smuggled person is
fully aware that he will be moved from one country to another through a network
or a person who would take in charge all the responsibility of finding a way to get
that smuggled person in to the destination country.

So, here we see the difference in borders notion between trafficking and
smuggling as the nature of smuggling necessitates the cross-border displacement.!3
Therefore, trafficking in persons and smuggling of migrants are often confused not
only because of their nature of crossing borders or illegal migration, but also
because of their interconnectedness as smuggling could lead to trafficking.!4

Hence, the two definitions provided by the additional Protocols of the
Convention of 2000, further show the difference between trafficking and
smuggling in the notion of documents’ confiscation.!5 In the trafficking act and as
the victim is forced into his/her situation, traffickers confiscate their legal
documents what puts them under more pressure. The victim then finds herself/
himself in a forced illegal status under threat and menace. While in the case of the
smuggled person who has a status of an illegal immigrant, these reactions would
not take place for the simple reason of pre-arranged agreement. The crossing of
borders by illegal means includes false documentations and papers. Consequently,
the relationship between the smuggler and the migrant usually ends once the latter
arrives at their destination. This crime is considered to be primarily a crime against
a state unlike trafficking, which is a crime against an individual.

13 European Council "Protocol Against the Smuggling of Migrants by Land, Sea and Air, supplementing the United
Nations Convention Against Transnational Organised Crime." 24 July 2006. http://ec.europa.eu 19 June 2015

14 Supra Note 8

15 Supra Note 13
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On a different note, the year 2011 was marked by the advent of the Arab
Spring in the Middle East and North Africa (MENA) region, particularly in
Tunisia, the first country to have toppled its regime. These revolutions have
triggered an unprecedented wave of migration flows across the region. Tunisia
witnessed a considerable wave of migrants whether Tunisians immigrating to
Europe or international migrants who sought refuge in Tunisia.!éRefugee camps
were set up in the Southeast part of the country in order to address the situation.
Besides, Tunisia was used as a platform for transit to European countries, and
especially to the Italian island of Lampedusa.!” These massive and unexpected
migrations have increased the vulnerability of migrants to trafficking in persons,
especially women and minors, but surprisingly enough trafficking in persons did
not seem to be a priority for Tunisian authorities at that moment. The seriousness
of this issue was not apparent to concerned experts at that time, as many other
aspects seemed to be more urgent to be dealt with like writing the new constitution.

2. Historical Background of Slavery

Slavery dates back in history to thousands of years, as it existed in
prehistoric societies, which lived on hunting and owning people. At that time, it
was more of an institution than it is today. Keeping in mind that slaves have always
suffered from physical and sexual exploitation, the topic of trafficking in persons
and its link to exploitation has a shorter history.!8

A. The History of Slavery in Africa

Even though forms of slavery existed before the 1400s, the beginning of that
century marked the start of European slave trading in Africa with the Portuguese
then the British joined in the transportation of people from Africa into using them
as slaves.!® When it comes to Africa, Slavery existed more than 3,500 years ago,
women constituted the majority of early African slaves. In addition to agricultural
work, female slaves carried out other economic functions, such as trading in
addition to domestic shores.

With the rise of humanitarian sentiments in Western Europe and with the

16 According to the IOM, most of the migrants were Libyans and workers from different nationalities (Sub-Saharan
Africans and Asians), and Syrians who sought refuge after the Syrian war which erupted in Syria in 2011.

17 Supra Note 8, 17.

18Freedom From Fear Magazine, A Short History of Trafficking in Persons, 23 February 2010, 10 March 2015 <
http://f3magazine.unicri.it/?p=281

19 <http://web.cocc.edu/cagatucci/classes/hum211/timelines/htimeline3.htm>
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18th century Age of Enlightenment in Europe and the shift in economy from
agriculture to industry, a movement to abolish the slave trade and the practice of
slavery came into being in the Western world starting in Britain in 1807. Slavery
in Africa was almost abolished in the 1930s. However, the pain and stigma of
being a slave still affects descendants of slaves.20

B. The History of White Slave Trade

The world started to pay attention to the (The international trade of women)
with the movement against white slavery, which means “The procurement-by use
of force, deceit or drugs-of a white woman or a girl against her will for
prostitution.”2!

Some figures prove that trade in women existed in the end of 1800 and
beginning of 1900. Beginning 20th century, some international agreements started
to emerge to fight trafficking in women such as the International Agreement for the
Suppression of the ‘White Slave Traffic’ of 1904, which was signed in Paris and
aimed to ensure that women and girls are protected against criminal traffic known
as the “White Slave Traffic”. After that, in 1910, International Convention for the
Suppression of the White Slave Trade was signed by thirteen countries and focused
on the criminalization of trafficking,22while the 1904 agreement addressed the
migration side of the issue. After that, National Committees for the suppression of
traffic were established in many European countries and started to work as a
foundation for international discussions on white slave trade in order to join forces
to fight the crime. However, the World War I (World War One), in1914 put an end
to any further development of international work against traffic at that time. The
term white slavery was faced with criticism as it put many other women outside
Europe in the shadows, so it was eventually changed into “Traffic in Women™. This
change of terminology also reflects the move of discussion from the national to the
international level, making it explicitly a global issue.?3

In 1927, The League of Nations was founded after WWI and had the goal of

20 Richard Brown, Slavery in Africa, 2000, 15 April 2015 <http://autocww.colorado.edu/~flc/E64ContentFiles/
AfricanHistory/SlaverylnAfrica.html>

21 Doezema, Joe, «Loose women or lost women? the re-emergence of the myth of white slavery in contemporary
discourses of trafficking in women.» December 1999, http://link.springer.com 22 March 2015
<http://link.springer.com/article/10.1007/s12147-999-0021-9#page-1>

22 United Nations Treaties Collection, International Convention for the Suppression of the "White Slave Traffic,"
May 4, 1910, 211 Consol. T.S. 45, 1912 GR. Brit. T.S. No. 20, as amended by Protocol Amending the International
Agreement for the Suppression of the White Slave Traffic, and Amendi. 1951,2 January 2015.

23 Brian.Donovan,. White Slave Crusades: Race, Gender, and Anti-vice Activism. Illinois: (University of Illinois
Press, 2006), 51.
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maintaining world peace and focusing on international issues such as human
trafficking. The Suppression of White Slave Traffic was changed to "traffic in
women and children" so that everyone was included with no discrimination to
race.24

In 1904, the International Agreement for the Suppression of "White Slave
Traffic" was signed and put into action. The purpose of this agreement was to
protect women, young and old, from being involved in "white slave traffic." White
slavery referred to forcing or deceiving a white woman or girl into prostitution.
Some people argue, however, that this act was only put into place in order to
control the number of European women who were seeking to find jobs abroad. In
this vein Emma Goldman states:

Only when human sorrows are turned into a toy with glaring colors will baby
people become interested — for a while at least. The people are very fickle
babies that must have new toys every day. The “righteous” cry against the white
slave traffic is such a toy. It serves to amuse the people for a little while, and it
will help to create a few more fat political jobs — parasites who stalk about the
world as inspectors, investigators, detectives, and so forth. What is really the
cause of the trade in women? Exploitation, of course.2>

Emma is being skeptical about the reality that pushes women into
prostitution and abuse. She points out to how politicians and decision makers even
when they tend to seem serious about saving women in need who find themselves
trapped in the actions of prostitution, for a better life, don’t really move to stop
this. It is as if they make a scene just to push the blame away, but in reality, no real
actions are being taken to put an end to exploiting women.

When it comes to international trafficking of women, the destination
countries have changed over the course of time. In fact, the report of the League of
Nations in 1927 illustrated how women were trafficked from Europe to some other
destination countries such as Tunisia, Algeria, and Brazil, and after 80 years, these
counties became the source of trafficking, the other way round. Therefore, the main
victims of trafficking 80 years ago were Europeans and now it is the contrary. The
United Nations held the fourth World Conference in 1995 to address the issue of
trafficking of women. The biggest outcome of this conference was the fact that
trafficking was recognized as an act of violence against women, and the concept of

24 Ciara Segura, When did trafficking in women become a human rights issue? — The "white slavery" panic, 27 May
2010, 4 October 2014 <http://stanford.edu/group/womenscourage/cgibin/blogs/sextraffickingandprostitution/
2010/05/27/when-did- trafficking-in-women-become-a-human-rights-issue-the-white-slavery-panic/>.

25 Emma Goldman, «The White Slave Traffic.» 1910,http://theanarchistlibrary.org/, 6 October 2014 http://
theanarchistlibrary.org/library/emma-goldman-the-white-slave-traffic.pdf,19.
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trafficking was further defined (“Trafficking”).2¢
C. History of Slavery in Tunisia

Trafficking in persons is not a new phenomenon. In history, this practice
which was part of slavery was widespread in the Muslim world and in the North
African region. Thousand years before the Christian era, Caravans coming from
the south, were going towards Tunisia, Kairawan, the capital of Ifrigiyya.2’ From
there, slaves were transported to the coastal ports of the Mediterranean.

Slave’s routes, better known as Trans-Atlantic sea passages witnessed
thousands who were aggressively taken away from their homes against their will to
cross on foot the 2000 kilometers through the Sahara’s sand storms and end up sold
‘legally’ on governments’ slave markets in Istanbul, Tunis and other places.
Around 1300 slaves were imported in Tunisia by the end of 18th, beginning 19th
Century.28 The black slave was a common phenomenon in Tunisia's households. In
1841, up to thirty slaves, mostly women, were bought and sold in the Suq al-Birka.
As the slave trade developed in the middle Ages, the "intra-African and Eastern
trafficking" got spread over fourteen centuries.

In the Tunisian Context, the Phoenicians established the origin of slavery in
the country from the tenth century BC, and the founders of Carthage in 814 BC.
The first slaves came at that time from the local Berber people. Slavery in Tunisia
responded primarily to the specific needs of urban society. The slave property was
then a sign of nobility in Tunisian cities. Unlike men, it was very rare for a woman
to be “sold” a second time because women mostly converted to Islam, which
prohibits the enslavement of a Muslim. Although it has been an important center of
slavery in the region, in the 19th Century, Tunisia; however, was at the head of the
fight against this practice.

In January 1841, Ahmed Bey announced a decree to abolish black slavery in
Tunisia. With this decision, Tunisia has become the first Arab country to break
with such institution taken for granted since immemorial times. It took five years
for the Tunisian abolition decree to come to its conclusion in 1846. The slave
market of Tunis was permanently closed in August 1842, and slavery was
abolished in the country. Slavery persisted until the early twentieth century in the

26 The United Nations, The United Nations Fourth World Conference on Women,September 1995, 12 January 2015
<http://www.un.org/womenwatch/daw/beijing/platform/violence.htm>.

27 Ifriqiyya was the name of Tunisia during middle ages.

28 E.C. Haven, "The abolition of slavery in Tunisia (1846): A study into its historical backgrounds and its juridico-
theological legitimization."2006.https://openaccess.leidenuniv.n. 17 January 2015 https://openaccess.leidenuniv.nl/
bitstream/handle/1887/4968/second%20chapter%20dissertatie.pdf?sequence=5, 349-357
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region.2 It ended at the beginning of the twentieth century, as the last slave market
was closed in Morocco in 1920. However, today’s average price of a slave equals
less than one tenth of its value during the Roman Empire.30

3. Trafficking in Persons
A. Trafficking in Persons in the MENA region

Between 2010 and 2012, the MENA region reported a higher overall
proportion of victims of trafficking for forced labor than other parts of the world,
and it 1s the most detected form of trafficking in the region (49%), followed by
sexual abuse (36%), other types of exploitation (14%) and finally the removal of
organs (0.8%). Trafficking in African women also took place in the Middle East as
cases of exploitation of people from North Africa were identified in the Middle
East between 2007 and 2010.3!

As a result of what is called “The Arab Spring”, migration from North Africa
towards Europe has risen and raised challenges for the MENA region as these
flows of immigrants are dangerous for the migrants as trafficking could happen at
any moment.32 According to the global database on trafficking victims assisted by
the International Organization for Migration (IOM), more than 50% of cases
assisted in the MENA region are internal trafficking and female victims account for
55% in 2011.33

B. Trafficking in Persons in Tunisia

When it comes to examining the phenomenon of trafficking in Tunisia, it is
very important to understand the political, economic and socio-cultural contexts of
the country in order to come to a better and deeper understanding of the actors
involved, the main causes of this phenomenon, and categories of victims. In the
context of post January 14, 2011 and the democratic transition, it is very important
to focus on the changes at the national level in relation to security and stability.

29 The Decree on the prohibition of slavery in the regency of 29/5/1890 states in its first article: "Slavery does not
exist and it is forbidden in the Regency; all human beings, without distinction of nationality or color, are free and
may also, if they believe injured, resort to laws and magistrates”, 47.

30 Supra note 21
31 Supra note 8, 49

32 Sarah Craggs, «Fighting Trafficking in Persons with the approach based on Human Rights.»Fighting Trafficking
in Persons with the approach based on Human Rights,Tunis: Annual Report of Activities 2011 (IOM (2012), 2012.
21).

33 Supra Note 8, 49
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Sami Ben Houidi pointed out the important role the revolution played in
changing the situation of the country. He states:

My question is how the revolution changed the situation of the country? As
before, it used to be a dictatorship, someone in power who claims to be the
protector of rights and freedoms on the international scene, and the country
claimed to be protecting Tunisian women where they couldn’t be abused. That
Tunisia 1s protecting all citizens and celebrate its political, social and economic
achievements in a dictatorship. But, we were not allowed to speak about
violating women rights and dignity before at that era, and now, after the
revolution, we all got our freedoms, so we can criticize all authorities and
institutions and we can discuss taboos. That is why it seems that the
phenomenon is wide spread now, because it is discussed overtly.34

From the previous statement and from an opinion of an expert at the
Ministry of Justice, it is important to note that the revolution and the changes it
brought ranging from democracy to freedoms is what makes the trafficking in
persons phenomenon seems wide spread. We hear of it more today, and we see
some action to fight it, contrary to the dictatorship time. If the image of the
protector of the country was to be shaken by speaking about such crimes in
Tunisia, then it makes perfect sense that we lived in a bubble of a good image, just
to reflect the good image of the leader. It had nothing to do with really protecting
victims and keeping the country safe.

4. Factors that Contribute to the Trafficking Structure in Tunisia

In order to understand the situation of trafficking in persons in Tunisia today
we need to look at the new, post-revolution context of the country. Since 2011,
Tunisia has witnessed political instability, raise of the unemployment rate, social
marginalization and growing economic inequalities. These are the main factors that
can make individuals more vulnerable to exploitation.

Geographically, Tunisia’s 1,300 kilometers of coastline facing Italy in
addition to its proximity to the island of Lempadusa, make it an ideal transit
destination for trafficking in persons.35

Politically speaking, the revolution of January 14, 2011 forced Tunisia to
enter a new phase of political instabilities and the country has been at crossroads

34 Houidi, Sami Ben. Assistant Director-General of the Department of judicial interests in the Ministry of Justice.
Interviewed by Racha Haffar. 20 April 2015. See Appendix X

35 Supra Note 8, 29

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
15



The Developments of Trafficking in Women in Post-Revolution Tunisia. Haffar.

since then, which led to the development of trafficking in persons on both national
and transnational levels.

Tunisia is now engaged in a process of institutional reform and democratic
transition as it is still working on reforming laws. The Constitution of 1959 was
revoked, and the new constitution was adopted in January 26, 2014. Following the
political assassinations of opposition leaders, this new Constitution faced major
challenges and had been the subject of much debate. It addressed topics such as
religion and state and women’s rights. These debates were closely monitored in
order to better understand the development of public policies in the fight against
human trafficking, based on the interaction of gender.3¢

On the legal side, the revolution created some sort of legal vacuum where
attempts of placing a new legal framework took long, especially considering the
period of adopting the new constitution. Since 2007, the suggestion of a bill of law
against trafficking in persons has started and only recently the draft of this law
became ready for adoption by the new parliament.

The security system created an even more favorable situation for crimes
such as trafficking in persons as it gave more attention to relatively more serious
topics such as terrorism and adopted them as a priority and turned a blind eye to
the crime of trafficking in persons and forced labor. In fact, some security officials
are involved in such crimes by receiving bribes and ignoring the situation.3?

If you wonder what the main reason which made this phenomenon more spread
now, [ would say the answer is the security vacuum. The security sector
changed its techniques and the officials now claim that they cannot reach the
truth and work properly without using force or weapons, which is a traditional
way of dealing with criminals. Therefore, in such a transitional period,
information is chaotic, unlike during dictatorships when information reaches
authorities instantly.38

Sami ben Houidi pointed out the way the talks on exploitations started and how
talks about freedoms started to rise to the surface. Bit by bit, people started to
question corruption and exploitation, especially those issues and files related to
women’s rights’ violations and women exploited in prisons by the judicial system
right when things started to settle down after the Libyan revolution. In addition,
Ben Houidi stated the fact that chaotic status of Libyan immigrants who fled their
country is jeopardizing our security. These Libyans do not respect the laws and

36 Supra Note 8, 32
37 Supra Note 34

38 [bid 34

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
16



The Developments of Trafficking in Women in Post-Revolution Tunisia. Haffar.

they use their wealth in getting what they want, which makes it even unsafe for
Tunisian women.

When it comes to the socio-economic context, poverty and marginalization
are the main reasons for exploitation of people into crimes such as trafficking, as
they increase their vulnerability especially women to fall in the hands of
traffickers. The country is facing a major economic set back and the Tunisian
economic growth seems rather slow. Contrary to urbanized eastern cities, rural
western ones still suffer from inequalities in employment and access to social
services such as education and health care. With high rates of unemployment
which vary between 31% and 48% among graduates,3® that facilitates the youth
becoming victims of trafficking in Tunisia and out. In addition, due to the lack of
stable markets and job opportunities in the formal sector, many citizens are
employed in the underground economy representing 85% of Tunisian companies,
according to the Tunisian Union of Industry, Trade and Handicrafts (UTICA). A
recent survey by the National Institute of Statistics (INS) suggests that informal
employment represents 42% of total employment in Tunisia, absorbing a very
important part of the labor force mainly in trade and services. This situation
endangers many Tunisians, and increases the risk of exploitation.

At the social level, 15.5% of Tunisians were under the poverty line in 2010
and 4.6% below extreme poverty. Women and children are usually the most
affected by poverty, as it exposes them to the lack of schooling, work at a young
age and risky situations. The social, economic and cultural difficulties can push
people to leave their area and go to the big cities, and even to leave their countries
in search of better opportunities, without preparation or the necessary information
for local integration and protection from trafficking networks.

II. Trafficking in Women: The Gender Perspective

As I have discussed earlier, trafficking in persons is not a new phenomenon
and the biggest fractions of affected victims are women. The problem is that this
crime has taken a new turn when it comes to the gender issue and women’s rights.
Women and girls are the most vulnerable category. Trafficking is directly linked
with prostitution what makes it an even more complicated issue for women. The
growing justification of violations of women rights is created by further
criminalizing them when they get involved in sexual acts without paying attention
to the causes and the nature of that sexual act. That jeopardizes these women’s
positions and subjects them to more vulnerability. The question is whether these
women were sexually abused, exploited, or involved in prostitution. It is important

39 Supra Note 8, 31
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to distinguish between both issues and not jump into obvious conclusions linking
both actions. Trafficking happens for other reasons than prostitution, and
prostitution could be in a different context than trafficking. Hence, governments
should start separating between both acts and not only focus on prostitution.40

During the drafting of the Palermo Protocol, debates about prostitution
remained unresolved, leading to little and not fair efforts in legislative,
preventative and rehabilitative efforts in dealing with victims and stereotyping.
When approaching trafficking from a gender perspective, the matter of prostitution
remains of an open-ended problematic to legislation makers. The Protocol left the
“exploitation of the prostitution of others” and “other forms of sexual exploitation”
undefined, and failed to decide whether voluntary adult prostitution should be
considered trafficking or not. Consequently, deciding on keeping this matter as a
domestic jurisdiction. Even though this protocol has broadened the concept to
include children and labor trafficking, the governments, scholars and decision
makers still view trafficking from a sexual exploitation lens and fail-to a certain
extent- to investigate through the other forms. Hence, it is necessary to shift this
perspective and have a different, yet insightful view on trafficking and gender.

On a different note, globalization of information, technology and borders
helped trafficking grow by giving traffickers a chance to operate transnationally
and reach out to bigger numbers of victims. It also gave a grave dimension to
female victims by showing them the outer world through technology to find better
jobs and living conditions. As a result of the growing globalized world, flows of
work migrants have increased and put more females at the risk of being exploited
and trafficked.4!

Still, we must study the social and cultural contexts which lead female
victims into webs of this crime. The MENA region has the highest measured level
of discrimination against women. The widespread exploitation of women into
domestic servitude shows their inferior status. They are also affected by their
gender as their ability to access justice once exploited is jeopardized. In fact, for
some countries, a woman’s testimony turns against her as in courts it is worth half
of a man’s testimony and judges view women who testify against their sexual
abusers by immorality and accuse them with adultery. The mere fact of being a
woman, not only increases exposure to being exploited, but also triggers re-
victimization once trapped. Millions of women are potential victims at any

40 Milena Sandra, "Theoretical Reading in Trafficking in women for the purpose of sexual exploitation in
prostitution.Case of Study: Columbia." 2010. http://www.banrepcultural.org 15 January 2015 <http://
www.banrepcultural.org/sites/default/files/ma.tesis-explotacion-sexual-caso-colombia-sandra-milena- cardozo-
pro.pdf>

41 Coalition Against Trafficking in Women,«Guide to the New UN trafficking protocol.» 2001, http://www.no-
trafficking.org. 18 May 15 <http://www.no trafficking.org/content/pdf/
guide to the new un_trafficking protocol.pdf>, 3.
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moment, including females of all ages. These victims are subject to all forms of
violence by organized criminal networks, individual criminals, community and
more importantly family members. All countries are subject to this horrible crime,
whether by being countries of origin, transit, or destination for victims. In the
MENA region, not only citizens are affected, but also expats or foreigners who
come from other parts of the world to work in the region find themselves entrapped
in such crimes. The spark that the Tunisian revolution had started spread out to the
region and created a wave of revolutions leading to the displacement of many
people. More than a million people around the region, but more specifically in and
into Tunisia, this movement of migrants shed the light on the situation of
exploitation of migrants and also refugees and on the measures needed to be taken
to protect displaced people from trafficking in persons in all its forms.

Trafficking in persons is a global phenomenon which is hard to be traced and
the number of its victims can never be set exactly. In fact, it is estimated that there
are 800,000 victims of trans- national trafficking every year.4? Internal trafficking
victims and networks would score a bigger number. This universal crime affects all
continents and it does not spare neither the MENA region nor Tunisia in
particular.43

Tunisia achieved a first step in its commitment to the fight against the crime
on a national level by ratifying the 2003 United Nations Protocol to Prevent,
Suppress and Punish Trafficking in Persons, especially women and children
(Palermo Protocol), supplementing to the United Nations Convention against
Transnational Organized Crime. In addition, the Tunisian government has been
working on the drafting and adoption of a national law against trafficking in
persons, through the Ministry of Justice and the ministry of human rights (now
dissolved) since 2009. More recently, the Tunisian government has committed to
implement a series of measures to fight more effectively the crime of trafficking in
persons, especially within the Ministries of Interior and Justice. (The following
chapter will provide more details about this issue).

Tunisia is found to be a source, destination, and possible transit country for
women, men and children subjected to different forms of trafficking and most
importantly forced labor and sexual exploitation. Women migrants who fled unrest
in neighboring countries like Libya continue on being vulnerable in Tunisia.
Trafficking was identified in Choucha Camp** at the Libyan border, according to
the United Nations Hugh Commissioner for Refugees (UNHCR). Tunisian women
also get false promises of work in the MENA region in certain countries, such as

42 Supra Note 8, 8.
43 Ibid

44 Choucha Camp, the Tunisian refugee camp established in 2011 to house those fleeing the Libyan conflict.
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Lebanon, the United Arab Emirates (UAE), and Jordan. Upon arrival, they find
themselves forced into prostitution.45 At the national level, and over the past years,
some young Tunisian girls who are between 15 and 18 years-old were exploited in
prostitution in the coastal cities like Sousse. While, the ones who are sent to work
as domestic servants for wealthy families in Tunis and major coastal cities come
mainly from the northwest part of the country. In addition, women from west and
east Africa are subject to forced labor as domestic workers in Tunisia and
beyond.46 Worldwide women are mainly exploited for sexual purposes, which is
one of the worst forms of Gender-based violence. It is therefore important to try to
analyze the trafficking in persons from a gender perspective and to look at the
situation of women in Tunisia to understand the different types of exploitations
they could undergo.

We cannot deny the fact that Tunisia is known to be the leading Arab
country in women rights as Tunisian women are pointed at by being privileged
compared to all other women in the region. In fact, the Tunisian Constitution of
1959 has offered Tunisian women a better status when it recognized the principle
of equal rights between men and women in all areas.4” The country is still proving
to be on top of the list for achieving women rights and gender equality. In parallel
to these efforts, legislative reforms at the national level were implemented which
include most importantly the law of February 2008, which harmonizes the age of
marriage (18 years for men and women). In addition, The United Nations
confirmed receipt, in April 23, 2014, of Tunisia’s decision to fully and officially
withdraw all its reservations to the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW). By that, it became the first country to
do so in the region.

However, when assessing the current gap in the pre-supposed gender
equality in a context of an Arab state, we understand why it is impossible to see
gender equality in Tunisian families, in public spaces and in the labor market. The
status of women remains lower than that of men. Just as is the case everywhere
around the world, and Tunisia here makes no exception. When we examine the
vulnerabilities created as a result of the gendered-based treatment, in some parts of
the world more than others, we understand what actually feeds trafficking in both
the demand and supply. These vulnerabilities are the consequence of a gender-
biased history where political, economic and social standards and norms oblige

4 Department, U.S State. «U.S. State Department Trafficking in Persons Report.» June 2013. www.state.gov. 4
February 2015 <http://www.state.gov/documents/organization/210742.pdf>.

46 See Appendix V

47 According to CREDIF, Center for Research, Studies, Documentation, and Information on Women in Tunisia. It is
a Governmental institution related to the Ministry of Women, Family and Childhood.
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women to be dependent on men. Consequently, they become vulnerable and
susceptible to all kinds of abuse if that “male figure” and his support are shaken
somehow. In fact, there is a gender dimension to poverty and a whole concept
called “the Feminization of Poverty.”48 This has appeared after the growth in
number of poor people who are female as the majority of the 1.5 billion people
living on 1 dollar a day or less are women. The past decades have witnessed the
growth in the cycle of poverty when assessing the gap between women and men.
Worldwide, women earn on average somehow less than 50 per cent of what men
earn. This goes back to the fact that women are marginalized in their prospective
societies as they are denied access to education, credit land and inheritance. Their
efforts are gone unrecognized and that creates a deeper gap in the gender spectrum.
The denial of support services and community ones remain big to women in many
areas around the globe. Consequently, these deprived women find themselves in an
empty circle where they can’t access resources to change their situation, and
consequently remain poor, which pushes them indirectly into the webs of
traffickers. In 1995, the Beijing Platform for Action which was adopted by the
Fourth World Conference on Women called for countries to “undertake legislative
and administrative reforms to give women full and equal access to economic
resources, including the right to inheritance and to ownership of land", after
realizing the gender dimension to poverty and how to overcome it by improving
the status of women.4?

Globally, the perception that poverty is becoming feminized is increasing,
meaning an increasing number of the world’s poorest population females. “More
than one billion people in the world today, the great majority of whom are women,
live in unacceptable conditions of poverty, mostly in the developing countries”
according to the Platform for Action adopted at the Fourth World Conference on
Women in Beijing in September 1995. Examining this from a feminist approach,
the focus is on the gender implications and the costs of poverty on the social
aspect. In her opinion, Moghadam states: “They include the growing involvement
of women and children in the informal economy; differential treatment of girls and
boys in households; pressure to get girls married off quickly; higher school dropout
rates for girls; less control over fertility; and recourse to prostitution.”0

Many females around the world do not have access to education, proper
health care or employment. They can be put in isolation and then in the quest for a

4% Valentine M.Moghadam, «SHS Papers in Women’s Studies/ Gender.» 2003, http://www.cpahq.org/,6 January
2015<http://www.cpahq.org/cpahg/cpadocs/Feminization of Poverty.pdf>, 3.

49 United Nations Entity for Gender Equality and the Empowerment of Women. The Feminization of Poverty. May
2000. 12 December 2014 <http://www.un.org/womenwatch/daw/followup/session/presskit/fs1.htm>.

50 Supra Note 48
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positive change in their lives through seeking a source of income they become
victims of all kinds of abuse and exploitation. When looking at the growing sectors
of “feminized” economy - bride trade, domestic workers, commercial sex - we find
a link between the latter and the increasing demand for female trafficking
victims.5!

The “feminization of migration™ is a result of the feminization of poverty, as
these women risk everything to find a source of income abroad to help them
survive and support their families and with all these restrictive traveling
procedures, some women tend to resort to smugglers who eventually traffic them.>2
In addition to this, the different practices of paying women less wages, using them
in hard agricultural jobs and forcing them into domestic servitude for the simple
fact that it is the female’s job to work domestically as a stereotype only
complicates the life for female in societies with such practices. Thus, trafficked
women are seen by their employers as cheap, easier to control and more
submissive in doing their jobs. Consequently, the demand grows and the number of
female victims grows accordingly. When women find themselves tied to men, they
become more vulnerable to trafficking in patriarchal societies. These societies have
institutional and social flaws, which create injustice towards women by
categorizing them as the male’s property and a second hand citizen. Discriminatory
laws create a sense that women cannot decide on themselves, cannot act or own
properties and even cannot have a free economic status away from the male to
whom she is tied. When the female’s well-being and the will to decide on her own
is taken away from her, she becomes vulnerable to trafficking once the male
guardian is gone. I would like to point out that in the Arab Muslim cultures, girls
and women face huge difficulties in growing in such patriarchal societies. Females
grow exhausted of the lack of opportunities and recognition as equals. As a result,
many try to escape their realities for a better future, seeking what they believe
might be a better life, but they often end up as victims of trafficking. Here in
Tunisia, many young girls seek refuge from their family control, as they do not
have the freedom to decide on many things related to their own lives. For them,
seeking a job in the Gulf or the Middle East seems like the open door that never
existed in their hometown reality. However, when they find themselves under
threat with their passports confiscated to work in nightclubs and other places where
they get sexually abused, it is only then that they realize the loss. In my opinion, if
these women had not found themselves victims of social, political and economic
inequalities in their country, they would not have looked for better chances abroad

51 The United States Department of State,"Gender Imbalance in Human Trafficking," 15 June 2009, state.gov, 2
April 2015 <http://www.state.gov/documents/organization/126792.pdf>

52 Gabhan, Nic, "Human Trafficking: A twenty First Century Slavery." 2006, jstore.org,2015 Mai 19 http://
www.jstor.org/stable/27665410 ,531.
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and they would not have become victims for trafficking networks like the ones
which trafficked Tunisian women in Lebanon. (Cases of victims will be further
discussed in Chapter III).53

In the Tunisian case, "There should be no discrimination between men and
women" as stated in the Labor Code,* In many sectors, wage inequalities remain
apparent. Tunisian women are affected by regional disparities at the economic and
social levels. Rural women in agriculture, for example, earn up to half as much as
men and work more hours. Tunisian women also suffer from a literacy rate 15%
higher than men but are less likely to continue their studies, although they do better
in their studies than their male counterparts, that goes back to the fact that females
are looked down to in their families. Finally, the exploitation of some young girls
who come from marginalized areas into domestic servitude makes them destined
for that for life at an early age. When assessing the context of violence against
women in Tunisia, it is necessary to understand the context of development of
certain cases of exploitation. According to a recent study, 47% of women aged
18-64 report having experienced at least one form of physical, psychological,
sexual or economic violence in their lives.55 So, examining the violence women
experience is important because it makes it clear why they become more
susceptible to manipulation and exploitation. Perpetrators could possibly be as
close to the woman as her family members and husband. Most importantly, this
issue should be addressed not only by individuals but also by the government and
civil society in order to defend the rights of women, and protect them from such
crimes. Facing stigma in Tunisia, young, single mothers, who have children out of
the wedlock, are vulnerable to trafficking. They are classified by their society as
inferior and of a lower rank and they lose basic human rights. In fact, these young
women when they are isolated, sometimes minors, are subject to various forms of
exploitation, especially when they try to meet the needs of their child. Therefore, it
is highly important to establish a stronger legal framework to support them.

On the other hand, regardless of all the efforts made in the Tunisian judicial
system and the new additions which are considered gender-friendly in the Tunisian
new bill of law, which I will explain in the next paragraphs, the cases of sexual
exploitation of women in trafficking incidents remain problematic for the judicial
system. As, these crimes are categorized under the frame of ethical crimes, and of
course prostitution. A group of NGOs which support prostitution as legal work and

33 Ibid
54 Article 5 (a) of the Tunisian Labor Code.

55 United Nations Population Fund, «4ddressing Violence against Women and Girls in Sexual and Reproductive
Health Services.» 2010. http://www.unfpa.org/ 10 January 2015
<http://www.unfpa.org/sites/default/files/pub-pdf/addressing_violence.pdf>
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in response to the Palermo Protocol lobbied to limit the definition of trafficking
into forced trafficking, and to omit the terms of trafficking for prostitution or
sexual exploitation. They also wanted to remove the notion of the victim and limit
it to only those women who could prove that they were forced into prostitution
after being trafficked; however, the demand was disregarded. This sounds just like
what the judicial system is Tunisia is doing today with trafficking victims, as in
Tunisia like the case of many Arab countries, trafficking in women has always
been linked with prostitution. The Tunisian judicial system demands these victims
to prove that they were forced into prostitution, and if proved otherwise, then they
would be convicted with this “ethical” crime. Article 3b of the Palermo Protocol
insures “that victims of trafficking will not bear the burden of proof”. Back to the
point of the separation of prostitution and trafficking as Article 3a calls for no
separation between both actions for victims. But at the same time, it acknowledges
that “much trafficking is for the purpose of prostitution and for other forms of
sexual exploitation” but not only that as victims could be trafficked for forced
labor. The argument about legalizing prostitution is also present among experts in
Tunisia as they see in it a way of violating women rights. According to the General
Prosecutor, Sadok Amari, who states: “These laws which regulate prostitution in
Tunisia make women more vulnerable to sexual exploitation. They control the
permit of prostitutes and their status which, to me, is another face to legalizing
trafficking in women. Hence, this law should be banned as it also dates back to the
French occupation era.”s¢ Similar arguments on the international scene were
discussed as they link the legalization of prostitution with the growth of women
trafficking; however, this is not my main argument in this research, so I will not go
into it in details.

I want to assess the presentation of gender-based arguments in three laws
against trafficking in persons and compare the international performance in
drafting the laws to the Tunisian one. When examining the Palermo Protocol and
comparing it to the Council of Europe Convention on Action against Trafficking in
Human Beings and the Tunisian bill against trafficking in persons, I would like to
point out what I have observed in relation to the level of gender-sensitivity these
laws have provided: all the laws mention gender equality and gender issues and
women rights; however, with a slight difference.

First, when evaluating the Palermo Protocol, I noticed that it mentions
gender and women a few times. In fact, it is mentioned in Article 2, as it specifies
women as a vulnerable category to trafficking. The word gender is mentioned in
Article 6 as it indicates that state parties should pay attention to the gender of
victims and provide them with special care. In addition, in the article about

56 Amari, Sadok. Interview with the Attorney General at the Ministry of Justice. Interviewed by Racha Haffar. 3
April 2015. See Appendix X.
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prevention, it states that victims should be protected from victimization, especially
women. The fourth point of the same article provides an important stress on
strengthening the preventive measures and specifies the factors that push women to
trafficking like poverty and lack of equal opportunities.

Second, when examining the Council of Europe Convention Action against
Trafficking in Human Beingss7, it seems to be more gender-friendly as it takes into
consideration women vulnerability and the importance of posing the question of
gender equality as a reason for affecting women and victimizing them. It pinpoints
the fact that international laws and frameworks should avoid pay into avoiding any
discrimination based on sexual grounds and guarantee gender equality through
combatting this phenomenon. All signatory parties to these conventions should pay
attention to gender mainstreaming when working on raising awareness to protect
future victims. When it comes to preventive measure, parties should take into
account gender differences into tackling developing educational programs, paying
attention to girls who might not get proper education and into reaching a positive
change on the level of educational programs which play an unfair role into
spreading unacceptable nature of discrimination based on sex, causing gender
inequality in societies. Also, in helping victims, it is important to have a gender-
sensitive approach into providing women with more adequate techniques. One of
the other interesting points is that each party should pay attention to expatriation
solutions to avoid re-victimizing women. Article 17 on gender equality bounds
each party into promoting gender equality through the use of gender responsible
measures. This convention shall not affect the rights and obligations derived from
the provisions of the Protocol supplementing the United Nations Convention
against Transnational Organized Crime, which is intended to enhance the
protection afforded by it.

Third, the Tunisian Anti-Trafficking bill of law goes with the main principle
of the Palermo Protocol as its stresses the importance of stating victims specially
women as being the most vulnerable category. In addition, the Tunisian law has
introduced important and new aspects of exploiting women that I have not found in
any other convention in relation to trafficking which are the abuse of the fetuses for
trafficking, forcing women to marriage, to pregnancy and renting their wombs.

Another gender-sensitive aspect is shown in the penalties that are subject to
augmentation in case the victim is pregnant or if the offender is the woman’s
husband or relative. It adds a gender touch even though only one female expert
participated in the drafting of this law. Salma Abida, the judge who was the only
female in the committee which drafted this law, tells about her important addition
to the bill, which makes it more sensitive to women rights and to female victims of

57 Council of Europe. Council of Europe Convention on Action against Trafficking in Human Beings. 2005. 20 July
2015 <http://conventions.coe.int/Treaty/EN/Treaties/Html/197 htm>
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trafficking. For her, this bill was inspired from the international instruments and
the Palermo protocol which specifies women as most vulnerable. She added the
renting or female womb and forcing women to get pregnant and the forced
marriage as parts of slavery-like practices. She states: “If it wasn’t for me being
there, as the only woman, I would not be sure if these terms would have been
added to the bill.”s8

The Developments of the Legal Framework

I. Trafficking in Women and the International Legal Framework

This section will explore the evolution of international laws in relation to
trafficking in persons prior to the adoption of the Palermo Protocol. Internationally,
it has long been acknowledged that trafficking in persons is not merely a domestic
issue, but rather, is a cross-border, transnational phenomenon. Hence, international
laws play a fundamental role in shaping the conceptualizations of trafficking in
persons.>?

This phenomenon has a long history of development from early stages of
slavery to today’s modern forms of trafficking in persons and modern-day slavery.
The international community went through a long way of developing texts and
agreements to fight classical slave trade into reaching slavery-like practices, which
jeopardized the dignity of people throughout history. These practices have been
denounced in numerous legislative international instruments. Even though slavery
and slave trade were abolished centuries ago, trafficking in its new forms is still
thriving today against all international power and nothing seems to be able to
restrain it, as little seems to be effective in the fight against it. The understanding of
“all could be victims” of trafficking and the different forms of trafficking have
changed over the past century. The issue of the lack of knowledge of the public
about the phenomenon is a big obstacle, as well, which is leading thousands to the
webs of this global crime.®0 In fact, the phenomenon has not been recognized until
recently and wasn’t legally regulated at the global level as it was only until the
early 1900s that the word “trafficking” first appeared.

Actually, the Convention against Trafficking in White slaves or
"International Agreement to ensure the Effective Protection against Criminal

58 Abida, Salma. Judge at the Ministry of Justice. Interviewed by Racha Haffar.15 April 2015. See Appendix X.

59 International law is necessary to tackle issues, such as human trafficking, which cannot be adequately addressed at
the national level. Regional and domestic efforts to address this issue are fundamentally inadequate in isolation by
the fact that such decisions bind only a limited number of policies and states.

60 Supra note 13
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Trafficking known as the White Slave Trade" made the first appearance of the
word trafficking in 1904.6! Treaties in this matter have started in 1904 and
culminated by the UN Trafficking Protocol of 2000. In order to understand
comprehensively the current status of the legal framework on trafficking, it is
necessary to take a closer look at the history of international instruments which led
to the development of today’s framework. “It is through an understanding of why
and how the current anti-trafficking agenda came into being that we can then move
towards a more informed and aware critique of current practices.”2

When the League of Nations officials started to become more concerned
after noticing the fast growth of this phenomenon, which affected women badly by
then, several international conventions in relation to this matter were adopted
starting from 1904, 1910, 1921 and 1933.63 By clarifying the various developments
which have contributed to the current conceptualization of today’s anti-trafficking
laws, we can understand the efficiencies, yet weaknesses which are present in them
today.

When it comes to the concept of gender, international laws have to a great
extent adopted such perception of trafficking in persons, through which women are
perceived as the ‘victims’ of trafficking for the purpose of different forms of
exploitation, mainly of prostitution.

The following part will demonstrate the three main areas of international
laws which have governed the contemporary framework through their
developments. These areas are: slavery, prostitution, and labor.64

1. The Development of International Legislations

A. Anti-Slavery Conventions

As we have noticed, international instruments dealing with trafficking in
persons date back to the abolition of slavery. By means of, the recognition of

slavery and slavery-like practices as a form of exploitation for the purpose of
trafficking in persons started to emerge with the development of international anti-

61 Supra note 7, 3.

2 Marie,Segrave, Sanja Milivojevic and Pickering Pickering, Sex Trafficking: International Context and Response.
Portland: Willan, 2009. 3

63 International Convention for the Suppression of the White Slave Trade, 1910. International Convention for the
Suppression of Trafficking in Women and Children, 1921. International Convention for the Suppression of the
Trafficking in Women, 1933.

64 Schloenhardt, Andreas et Corin Morcom , «All About Sex?!The Evolution of Trafficking in Persons in
International Law.» March 2011, http://www.law.uq.edu.au, 4 January 2015 http://www.law.uq.edu.au/documents/
humantraffic/international-law/Evolution-of-Int-Law-relating-to-Trafficking- in-Persons.pdf
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slavery instruments. In fact, the early “white slave traffic” conventions created the
basics of today’s contemporary anti-trafficking framework.

The beginning of the 19th century witnessed the rise of moral
condemnations surrounding slavery and slave trade and the prohibition of these
practices featured more than 75 conventions.®5 They facilitated the development of
international anti-slavery legal instruments and created the fundamental basis for
the development of international anti-trafficking framework. Thus, related
definitions of exploitation to trafficking, which were contained within the
international anti- slavery laws have been transferred into the framework of
trafficking in persons, to a big extent. The focus of early anti-slavery conventions
was essentially on the ban of the slave trade from Africa. Actually, it was the treaty
of Paris of 1814,% which put forward the need to abolish the slave trade. At that
time, the 1815 Declaration Relative to the Universal Abolition of the Slave Trade
was the first of its kind to state that the slave trade was a violation of human rights.
It is worth mentioning that both international anti-slavery and anti-trafficking
frameworks adopt a criminalization approach to achieve the abolition of such
practices.

A century later, the 1919 Convention revising the General Act of Berlin and
the General Act of Brussels internationally put forward an obligation towards all
involved parties to put their ultimate efforts in securing “the complete suppression
of slavery in all its forms and of the slave trade by land and sea.” Following the
establishment of the League of Nations 1919,67 the women’s movement shifted its
attention to the international rather than the national issues. In the year 1921, and
during the international conference in Geneva, hosted by the League of Nations,
the term “traffic in women” was proposed to replace the “white slave traffic”. In
the 1927 Report of the League of Nations, international traffic was defined as: “the
direct or indirect procurement and transportation for gain to a foreign country of
women and girls for the sexual gratification of one or more other persons.”68

The fight against slavery developed leading to the 1926 League of Nations
International Slavery Convention, which was the first international instrument to
define slavery and slave trade.®® With the birth of the United Nations in 1945, this
Agreement was succeeded by the Convention on the Abolition of Slavery in 1953.

65 J. H.Verzijl, Jan Hendrik Willem. International Law in Historical Perspective. The Hague: (Martinus Nijhoff
Publishers, 1998) 238-260

66 Tbid

67 League of Nations, Covenant of the League of Nations, 28 April 1919. 23 July 2015 http://www.refworld.org/
docid/3dd8b9854.html

68 Supra note 18

69 Supra note 18
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It was only in 1956 through the United Nations Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to
Slavery70 that states found themselves obliged to adopt all measures to abolish
practices similar to slavery, precisely debt bondage?! in addition to Serfdom,?
servile marriage,’3 and the exploitation of children.’# The preamble of that
convention states that "freedom is a right that every human being acquires at birth."
In fact, this convention provides a definition of practices considered "practices
similar to slavery,” for the first time. "Member states shall take all appropriate
measures, including legislation, to suppress all forms of trafficking in women and
exploitation of prostitution of women.”

B. Anti-Prostitution Conventions

In addition to the anti-slavery conventions, the international anti-prostitution
conventions contributed in a significant manner to the current conceptualizations
of trafficking in persons, as these instruments succeeded in developing an
international framework to combat trafficking in persons. However, the main
purpose was to fight commercial sexual exploitation in which women came to be
recognized as the main victims in this industry.

The ‘white slave traffic’ of the early 20th century was labelled after acts of
abduction of Caucasian females who were found forced into prostitution after

70 United Nations« Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery». 30 April 1956. 23 July 2015. http://www.ohchr.org/EN/Professionallnterest/Pages/

SupplementaryConventionAbolitionOfSlavery.aspx

71 Article 1 Supplementary Slavery Convention defines ‘debt bondage’ as the status or condition arising from a
pledge by a debtor of his personal services or of those of a person under his control as security for a debt, if the
value of those services as reasonably assessed is not applied towards the liquidation of the debt of the length and
nature of those services are not respectively limited and defined.

72 Article 1 Supplementary Slavery Convention defines ‘serfdom’ as the condition or status of a tenant who is by
law, custom or agreement bound to live and labour on land belonging to another person and to render some
determinate service to such other person, whether for reward or not, and is not free to change his status Article 1 of
the Supplementary Slavery Convention.

73 Under Article 1 Supplementary Slavery Convention ‘servile marriage’ is any institution or practice whereby: i) a
woman, without the right to refuse, is promised or given in marriage on payment of a consideration in money or in
kind to her parents, guardian, family or any other person or group; or ii) the husband of a woman, his family or his
clan, has the right to transfer her to another person for value received or otherwise; or iii) a woman on the death of
her husband is liable to be inherited by another person

74 The exploitation of children in this context is any instrument or practice whereby a child or young person under
the age of 18 years, is delivered by either or both of his natural parents or by his guardian to another person, whether
for reward or not, with a view to the exploitation of the child or young person or of his labour: Article 1 of the
Supplementary Slavery Convention.) Therefore, the fight against trafficking in persons was strengthened and
developed with the recognition of slavery and servitude as potential exploitative purposes of trafficking. The fact
that the 1948 Universal Declaration of Human Rights mentions slavery in its 4TH Article, proves that slavery still
existed at that time.
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crossing national borders. Consequently, trafficking became linked to prostitution.
And this focus on prostitution remained the main motive for international efforts to
criminalize trafficking. These conventions related only to trafficking for the
purpose of commercial sexual exploitation and focused on fighting this practice
only as a means to abolish prostitution. The best proof of that is the 1949
Convention for the Suppression of the Traffic in Persons and the Exploitation of
the Prostitution of Others,”> which declares prostitution ‘incompatible with the
dignity and worth of the human person’.7¢ Equally, this convention shows how the
international community was concerned with trafficking in persons for the purpose
of commercial sexual exploitation.

In fact, the range of the 1910 International Convention for the Suppression
of the White Slave Traffic’’ remained unchanged, keeping the link between
trafficking and commercial sexual exploitation of Caucasian females.”® The 1921
convention for the Suppression of the Traffic in Women and Children? further
validates the definition contained in the 1910 Convention; in that way, keeping an
emphasis on prostitution as the exploitative purpose of trafticking.80

The 1933 International Convention for the Suppression of the Traffic in
Women of the Full Age$! defines trafficking as “the transfer of women across
nation-state borders for immoral purposes, regardless of their consent or
coercion.”$2 So, here, this convention puts forward a new notion of victims which
1s broadened to show that even with the consent, victims remain victims and shall
be treated as such. Referring to Tunisia as a study case in this research, it is highly
important to see how the current laws fail to protect victims and their rights from

75 United Nations, Office of the High Commissioner for Human Rights, «Convention for the Suppression of the
Traffic in Persons and of the Exploitation of the Prostitution of Others.» 2 December 1949, http://www.ohchr.org/, 5

January 2015 http://www.ohchr.org/EN/Professionallnterest/Pages/TrafficInPersons.aspx

76 See Preamble of the 1949 Convention.

77 League of Nations. «International Convention for the Suppression of the White Slave Traffic, signed at Paris on 4
May 1910, amended by the Protocol signed at Lake Success, New York, 4 May 1949.» 4 May 1949. treaties.un.org.
10 January 2015 <https://treaties.un.org/doc/Publication/MTDSG/Volume%20I/Chapter%20VII/VII-9.en.pdf>.

78 Tom.Obokata, Trafficking Of Human Beings From A Human Rights Perspective: Towards A Holistic
Approach( Leiden: Koninklijke Brill NV, 2006), 14.

79 League of Nations, «International Convention for the Suppression of the Traffic in Women and Children.» 30
September 1921, treaties.un.org.,20 April 2015 <https://treaties.un.org/doc/Publication/MTDSG/Volume%20l/
Chapter%20VII/VII-3.en.pdf>.

80 Supra Note 78,15

81 League of Nations, «International Convention for the Suppression of the Traffic in Women of Full Age.» 11
October 1933, treaties.un.org, 24 January 2015 https://treaties.un.org/pages/ViewDetails.aspx
src=TREATY &mtdsg_no=VII-5&chapter=7&lang=en

82 Annuska. Derks, From White Slaves to Trafficking Survivors: Notes on the Trafficking Debate (Center for
Migration and Development, 2000) 4.
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this practice. (The case of Tunisian law will be explained in details in the next
section of this chapter.)

It is also clear how these definitional limitations looking first at white
women within borders, then across borders, then including all ages and still
restricting it to the sex industry show how the gendered conception of the
trafficking ‘victim’ had developed.

Additionally, these conventions show the connection created between
trafficking in women and prostitution. It is worth mentioning that these four white
slave traffic conventions gave importance only to the recruitment and
transportation process and didn’t look at the end purpose of prostitution which
remained a matter of national concern. For instance, the retaining of a woman in a
brothel, even against her will, was not within the range of the 1910 Convention,
but rather was considered as a matter of national jurisdiction.83 While many states
condemned the exploitation of prostitution, the regulation of prostitution was
considered to be a matter of national choice.84 The abolitionist movementss greatly
criticized this approach and marked it as useless in addressing the phenomenon, as
according to the opinion of the abolitionists, it is regulating prostitution, what
would actually stimulate and motivate the traffic in women.86 It was only until the
1949 International Convention for the Suppression of the Traffic in Persons and the
Exploitation of the Prostitution of Others that the abolitionist approach was
adopted and the League of Nations draft of 1937 convention which consolidated
the four previous white slave traffic agreements.87 However, there are some
inconsistencies in approach between the title, preamble and text of the convention,
as explained:

The title refers to trafficking and the exploitation of the prostitution of
others; the preamble acknowledges that both prostitution and trafficking in
persons for the purpose of prostitution are incompatible with human dignity;
and the text refers to commercial sexual exploitation as the exploitative

83 M. Clara. Maffei, Tratta, prostituzione forzata e diritto internazionale. Il caso delle «donne di conforto» (Giuffre,
2002).

84 Scarpa Silvia, Trafficking in Human Beings: Modern Slavery (London, Oxford University Press, 2008) 54.

85 Abolitionism is a movement to end slavery, whether formal or informal in Western Europe and the Americas. It
was a historical movement to end the African and Indian slave trade and set slaves free.

86 Radhika Coomaraswamy, Integration of the Human Rights of Women and the Gender Perspective, Violence
Against Women, 29 February 2000, 16 December 2014 http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/
€29d45a105c¢d8143802568be005 1 fefb/SFILE/G0011334.pdf

87 International Convention for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of
Others, (hereinafter the 1949 Convention), adopted 2 December 1949, entered into force 25 July 1951.
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purposes of trafficking in persons.$8

The 1949 Convention develops race, gender and age neutral terminology and
removes the transnational element of trafficking in persons. By that, it extends the
definition of trafficking in persons, while keeping in mind the focus on the sex
industry.89 It explicitly connects trafficking in persons with the exploitation of
prostitution.®0

This approach provides a narrow vision to what victims of trafficking really
are. It assumes that prostitution is the only generator of trafficking and that all
prostitutes and women in the sex industry are victims. It fails to protect those who
are trafficked for purposes other than sexual exploitation. After that, negotiations
of the Trafficking in Persons Protocol came to surface after realizing the
inefficiency of the latter convention.®! This was also a drive for the adoption of the
1979 CEDAW?®2 which was also a very clear statement and attempt to cut ties with
the previous 1949 convention, and also the abolitionist approach, which was
perceived as a failure to protecting women rights in relation to trafficking.®3 In fact,
the CEDAW was not spared from reinforcing traditional conceptualizations of the
female victim of trafficking for the purpose of commercial sexual exploitation and
such labels carry on to being the predominant in contemporary conceptualizations
of trafficking in persons.

Consequently, these early anti-trafficking instruments jeopardized the
positions of victims related to sex industry as immoral which in a way justifies the
neglect to their rights as persons who have been through a lot of exploitation and
human rights violations. This is applicable in the case of Tunisia today, and the
state punishes victims of trafficking- women who have been caught in sexual acts
while they were trafficked- and victimizes them by sentencing them to jail.

(More details on this will follow in the following sections). However,
analysis of international conventions of prostitution, show a persistent
criminalization approach which drew a growing attention from policy makers and
NGOs to work on protecting victims.

88 Demleitner, Nora V. «Forced Prostitution: Naming an International Offense.» 1994. https://index.justice.gov.il, 14
April 2015 http://index.justice.gov.il/Units/Trafficking/MainDocs/Forced%20Prostitution-
%20Naming%?20an%20International%200ftense.pdf, 163-174.

8 Supra Note 84, p.52
90 Supra Note 78, p.17
o1 Supra Note 84, p. 55

92 United Nations,«Convention on the Elimination of all Forms of Discrimination against Women.» 18 December
1979, www.ohchr.org,25 October 2014 http://www.ohchr.org/EN/Professionallnterest/Pages/CEDAW.aspx

93 Supra Note 84, p. 94

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
32


http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx

The Developments of Trafficking in Women in Post-Revolution Tunisia. Haffar.

The gendered aspect of the traffic of women into the sex industry continues
to dominate contemporary conceptualizations of trafficking in persons and more
international efforts are being invested in that.%4

C. Anti-Economic Exploitation Conventions

To carry on the same track of the development of international laws in
relation to trafficking in persons, we must talk about the developments within the
international labor laws prohibiting specifically, forced labor, exploitation of child
labor, and exploitation of migrant workers. This has contributed to the
contemporary trafficking in person’s framework, mainly by expanding the scope of
trafficking to include the exploitation of labor outside of the sex industry and
classical forms of slavery. Similarly, international laws have shifted attention to the
rights of the child in the light of exploitation for labor and that helped in extending
the framework of trafficking in persons today.

In addition, the International Labor Organization (ILO) has made it possible
to shift the world’s attention to the trafficking phenomenon only from the angle of
sex trade and prostitution when it passed certain conventions defending the rights
of laborers and condemning their exploitation. Mentioning some of these
conventions, which came as early as building upon the 1926 slavery convention,
was the 1930 Forced Labor Convention®5 and the 1957 Abolition of Forced Labor
Convention.% These measures have worked on preventing forced labor from
putting people into slavery-like conditions. From the ILO standpoint, trafficking is
a “degrading misuse of human resources resulting in undignified and unproductive
work.”7 These agreements oblige state parties to suppress and abolish forced or
compulsory labor.

The 1999 Convention concerning the Prohibition and Immediate Action for
the Elimination of the Worst Forms of Child Labor% shows the emphasis on

94 Vidyamali,Samarasinghe et al., «Strategising Prevention: A Critical Review of Local Initiatives to Prevent Female
Sex Trafficking.» February 2007,jstore.org,14 April 2015 http://www.jstor.org/stable/25548176?
seq=l1#page scan_tab_contents 53.

95 The International Labour Organisation, «C29 Forced Labour Convention, 1930 .» 28 June 1930, tavaana.org, 17
November 2014 https://tavaana.org/sites/default/files/C29%20Forced%20Labour%20Convention,%201930.pdf

% The International Labour Organisation, «Abolition of Forced Labour Convention, 1957 (No. 105).» 25 June 1957,
www.ohchr.org, 25 November 2014 http://www.ohchr.org/Documents/Professionallnterest/abolition.pdf

97 International Labour Organisation, «Unbearable to Human Hearts: Child Trafficking and Action to Eliminate it.»
01 December 2002, www.ilo.org, 25 December 2014 <http://www.ilo.org/ipec/Informationresources/
WCMS IPEC PUB 768/lang--en/index.htm>.Vii

98 The International Labor Organization, « CONVENTION CONCERNING THE PROHIBITION AND
IMMEDIATE ACTION FOR THE ELIMINATION .» June 1999. http://www.ilo.org/, 17 April 2015 http://

www.ilo.org/public/english/standards/relm/ilc/ilc87/com-chic.htm
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prohibiting exploiting children as the worst form of child labor. When it comes to
migrant workers, the ILO instruments also influence the international anti-
trafficking framework. One of the most recent international conventions on this
matter is the 1990 International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families,” which contributes to the fight
against trafficking in persons as many trafficked victims belong to this category of
migrant workers. However, it is important to notice that there is a clear lack of
interest by states to the treatment of migrant victims and their exploitation. It is
apparent in the way they deal with many victims who face illegal status and
confiscated papers. In the example of Tunisia, the state is not doing any extra effort
in recognizing and helping them. There will be more information on this in the
following sections and chapter.

2. The Palermo Protocol

These were the conventions which laid the basis for today’s international
conventions and efforts into fighting trafficking. Along the history of international
laws, global anti-trafficking measures were better addressed in a more
comprehensive way in today’s most reliable and recent instrument among all,
which has put forward what we define today as ‘trafficking in persons’. The United
Nations Convention against Transnational Organized Crime and its two related
protocols: the United Nations Protocol to Prevent, Suppress, and Punish
Trafficking in Persons, Especially Women and Children, and the United Nations
Protocol against the Smuggling of Migrants by Land, Sea, and Air, which entered
into force in 2003-2004. These conventions were created by the United Nations
Office on Drugs and Crime (UNODC), which have been supporting international
laws in their fight against trafficking in persons. One of the most recent
instruments was the creation of the United Nations Global Initiative to Fight
Human Trafticking (UN.GIFT) in 2007 in order to support these conventions.100

The definition of trafficking in persons in its current form first appears in
2000. As a consequence to the discussions in Palermo, Italy, later that led to the
Palermo Protocol which came into force December 12, 2002. One Hundred
seventeen signatory states agreed to fight all forms of trafficking in persons
including (slavery, slavery-like practices, sexual exploitation, forced labor and

99 United Nations Convention on Migrant Rights, «International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Familie.» 1 July 2003, http://unesdoc.unesco.org, 2 April 2015 http://
unesdoc.unesco.org/images/0014/001435/143557e.pdf

100 Lindsey King,«Topical Research Digest: Human Rights and Human Trafficking.» 10 September 2014,
http://endslavery.salvos.org.au, 16 January 2015 <http://endslavery.salvos.org.au/wp-content/uploads/2014/09/10.-
InternationalLaw.pdf>.
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removal of organs). The Palermo protocol entered into force December 25,
2003.101

When it comes to what this protocol has put forward, it is important to notice
the new aspects in relation to definitions of victims. The protocol provides broader
definition of trafficking in persons. It balances law enforcement and victims’ rights.
It is worth mentioning that two comprehensive documents that relate to different
international law instruments have shed the light on how trafficking victims should
be treated.!92 “These two documents were produced to ensure that trafficked
persons were treated as victims rather than as criminals.” It is important that
victims’ rights are protected specially women and children.!03 However, it remains
always problematic to translate these conventions and agreements into reality as
very few criminals are condemned and more victims are not even identified, let
alone, be protected or rescued.!104

There are some uncertainties about how functional and feasible this protocol
could be. It is evident that preventative mechanisms, investigative procedures,
prosecutorial systems, and victim rehabilitation must be tailored to specific aspects
of trafficking in persons including the different types of exploitation, law related
issues, and victims. As victims of sexual exploitation differ from labor ones, and
the latter differs from the ones of slavery-like practices like forced marriage.195
‘Trafficking in persons is a complex, multi-faceted problem that intertwines issues
of law enforcement, border control, gender, crime, security and human rights’.106
The fourth World Conference on women in 1995 calls for “effective suppression of
trafficking in women and girls for the sex trade”. So, it is important to point out the
fact that with this protocol, the international community maintained a focus on
trafficking in women.107

101 Supra note 94, 53

102 Human Rights Standards for the Treatment of Trafficking Persons and the Recommended Principles and
Guidelines on Human Rights and Human Trafficking.

193 Supra note 100

104 Houidi, Sami Ben. Assistant Director-General of the Department of judicial interests in the Ministry of Justice
interviewed by Racha Haffar. 20 April 2015. See Appendix X

105 Supra Note 58

106 Alexandra Amiel, « Integrating a Human Rights Perspective into The European Approach to Combating the
Trafficking of Women for Sexual Exploitation.» 2006, https://litigation-essentials.lexisnexis.com, 20 June 2015
https://litigation- essentials.lexisnexis.com/webcd/app
action=DocumentDisplay&crawlid=1&doctype=cite&docid=12+Buff.+Hum.+ Rts.+L.+Rev.
+5&sretype=smi&srcid=3B15&key=56a5f4f178cd3075a73abcdad44dae08f 5.

107 Supra Note 26
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3. Tunisia’s Compliance with International Laws

Although trafficking is a complex issue, these previously mentioned
international legal instruments have been implemented to aid trafficking victims
and to combat this worldwide phenomenon. The Palermo Protocol offers more
influence than all these preceding hopeful agreements as it proves to be a law
enforcement instrument. It requires states to take serious actions into penalizing
traffickers, protecting victims and granting them residence whether temporary or
permanent in the countries of destination. So, signatory parties are obliged to
create their own national legislation which supports these provisions at the
domestic level. Even those states which are not party to the UN Convention against
Transnational Organized Crime and its two related protocols find themselves
obliged to protect the rights of trafficked persons under provisions in the Universal
Declaration of Human Rights.

The issue of compliance with anti-trafficking laws is problematic, but states
can actually work on overcoming this. In fact, states get funds to support their
national strategies in their combats but they shouldn’t rely on the UN solely as they
have to expand their national legislations. It is highly important for everyone to
recognize that trafficking is like an epidemic and no one could be spared of it.
Therefore, states should realize that their roles in this fight are significant to the
overall global fight. Just as the world objected to slavery collectively, it also
requires collective opposition to abolish trafficking in persons. NGOs throughout
the world undertake a big responsibility into monitoring human rights violations
with respect to trafficking in persons. As they collect data and analysis and send it
to the UN, which in turn is able to fully assess the violations then deals with the
issue in relation to international laws. Further details on this will be provided in
Chapter III. However, it is not only the role of NGOs to write reports, as states also
are expected to submit regular ones regarding their level of compliance with the
convention. The UN overseas these levels of national compliances demonstrated
by states and they monitor abuses to certain treaties at the same time. Regional and
domestic legislations are the backbone to the enforcement of international laws, as
the latter could not function in isolation from them. States with their domestic
instruments aim at combatting this phenomenon through provisions that go in
accordance with the international agreements, which are effective to tailor their
enforcement and monitor methods to their own needs.

Many obstacles face states in applying these international and national
legislations because of the complexity of applying them. Therefore, the crime not
only transcends borders but also jurisdictions. Applying international law to
someone who is in a different state takes a lot of resources, money and energy, and
many countries with limited resources find it hard to do so.
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Another problem facing states is when it comes to enforcing anti-trafficking
laws there is a lack of training for officials who are supposed to be dealing with
this crime. Even if the law is implemented there is a gap in the performance of
local officers like border patrol officers, federal agents and police officers. This,
consequently, affects victims who are maltreated and find themselves at the
position of a criminal of illegal immigrant, either arrested or deported. Victims find
themselves short of language of the country where they were caught and that
creates problems at a bigger scale. In the case of Tunisia, those who were abroad,
upon their return find themselves in a position of a defendant trying to prove they
are innocent. In fact, Tunisian women who have been trafficked into Lebanon and
the gulf countries where faced by charges of prostitution upon their return to
Tunisia. When it comes to foreign women trafficked into Tunisia, these victims
find themselves also powerless as they can be faced with the fact that they are
illegal immigrants upon their illegal stay in the country. (This will be further
discussed in the next sections).108

II. Trafficking in Women and the National Legal Framework

This section will discuss the development of the national legal framework in
trafficking in persons. I will talk about the current legislation in use today, which is
applied to cases of trafficking and what the new anti-trafficking bill of law has to
offer. The central argument will focus on the issue of re-victimization and women
rights in relation to trafficked women.109

1. The Legal Development of National Laws
A. Pre-Revolution

Tunisia as any other signatory party was bound to sign and ratify the
previously mentioned international instruments under international pressure to
meet a certain level of compliance. The pressure from the UN, EU and US State
Department started even before the revolution of 2011. The country found itself
going behind others in the region as it hasn’t passed its own national law on
trafficking hitting by that a lower status on the scale of Tier placements which is

108 Lindsey King,«Topical Research Digest: Human Rights and Human Trafficking.» 10 September 2014, http://
endslavery.salvos.org.au, 16 January 2015 <http://endslavery.salvos.org.au/wp-content/uploads/2014/09/10.-
InternationalLaw.pdf>.

109 The information mentioned in this part is mainly based on 9 interviews with experts from different ministries
(Interior, Social Affairs, Women Affairs, Justice,) and experts from civil society available at Appendix X. In
addition, I will use an official document from the ministry of Justice about the country’s efforts in fighting this crime
available at Appendix II.
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Tier Two Watch List.!10

There is a national bill of law against trafficking which was passed through
the ministerial council and now it is waiting to be debated in the parliament.
Experts are afraid this might take long resulting into pushing Tunisia’s placement
in the Tier list into the last ranking which is the Tier 3; the worst in fighting
trafficking in persons.!!! Prior to the revolution, there was a series of texts
condemning slavery and crimes related to trafficking which Tunisia has signed.
Some of these instruments date back to 1846, as mentioned in Chapter 1. They
were signed to fight slavery, trafficking and slavery-like practices. According to
the ministry of justice, Tunisia prohibited slavery since issuing the Public Order of
Prohibiting Slavery January 23, 1846 and issued the first legal text prohibiting
slavery and enslavement according to the decree of May 29, 1890. In the past
century, Tunisia had ratified a series of texts related to trafficking, such as the
Slavery Convention of 1926 and the Protocol amending the Convention and the
Supplementary Convention on the Abolition of Slavery, of the Slave Trade and
Institutions and Practices Similar to Slavery of 1956.112

According to the Ministry of Justice,!13 there is no legal text in the current
Tunisian legal framework about trafficking, supposed to define trafficking in
persons according to international standards, criminalizes it and describes it as an
independent crime, which has its own specific legal body and, which differentiates
it from other similar crimes such as illegal immigration or other linked crimes.

When it comes to how the country and the judicial system dealt with victims
prior to the revolution, it is important to highlight the fact that the re-victimization
of victims of trafficking who were spotted in sexual acts related to prostitution was
and is still the case until today. The laws Tunisia is using now don’t protect
victims, and rather, they put them under judgment, once again. They could be put
in prison for getting involved in acts of prostitution while the convict who abused
the victim is set free, or charged with much less than what he/she deserves. This, in
fact, is one of the reasons why the victims or the government never mentioned this
topic before the revolution. Because the truth surrounding this topic involves

110 Tier 2 Watch List: States which do not fully comply with the TVPA’s minimum standards, but are making
significant efforts to bring themselves into compliance with those standards.

1 Tier 3: States which do not fully comply with the minimum standards and are not making significant efforts to do
SO.

112 The international agreements which were signed prior to the revolution include most importantly: The United
Nations Covenant on Civil and Political Rights (16 December 1966) ; The UN Convention against Torture and other
cruel, inhuman and degrading treatment (10 December 1984) ; Article 7 of the International Covenant on Civil and
Political Rights states that "No one shall be subjected to torture or to of cruel, inhuman or degrading ". Article 8
provides that "no one shall be held slavery, slavery and the slave trade in all their forms shall be prohibited.’

113 The Ministry of Justice is the main governmental body dealing with the fight against trafficking in Tunisia.
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government officials and people with power who could use nepotism into setting
free some convicts who were pled guilty in sexual abuse.!14

Tunisian penal code includes prohibition of different forms of exploitation
and prevents all forms of assault against humans in general. It consists of different
crimes which have direct connection with trafficking in persons, and it has
guaranteed combating this phenomenon until now, to some extent.!15 Most
importantly, in this matter, Tunisia was committed to ratify the Palermo Protocol
on fighting trafficking in persons in 2003; however, and after more than a decade,
still there are no internal laws to go with what Tunisia signed in accordance. There
is just the previously mentioned bill of law on trafficking in persons.!16 On a
different note, it is worth mentioning that there is a radical development at the level
of the anti-trafficking national bill and procedures dealing with female victims of
trafficking.

B. Post-Revolution

In the post-revolution era, the international pressure which existed before
grew as the country is going through transitional changes and it opened its doors to
all different commitments to human rights in order to satisfy the international
community.!!7 In a sense, the growing structure of governmental and non-
governmental bodies, which are paying a larger respect for human rights, is clearer
now. Nevertheless, we cannot find one single organization dedicated for the fight
against trafficking. Today, if one looks around, he/she may notice the big number
of national and international parties which don‘t consider trafficking in persons as
a big problem threatening Tunisia. Even Tunisians themselves demonstrated a lack
of knowledge in this regard. Thus, it is this lack of knowledge about the topic what
led to the growth of the phenomenon in the country as it can be interpreted as a
form of negligence. The issues that have emerged after the revolution and which I
have mentioned in Chapter I are hindering the fight against trafficking. The
national anti-trafficking law would have been promulgated if these issues didn’t
exist.!'8 As mentioned in the previous section of this chapter, the international
instruments signed by Tunisia are thoroughly mentioned in the document of the

114 Sypra Note 34

115 Official Governemental Document: The Response of the Ministry of Justice about the Country*‘s Efforts in
Fighting Trafficking in Persons in Tunisia, appendix I.

116 Yacoubi, Amal. Project Officer at the EuroMed. Interviewed by Racha Haffar, 19 January 2015. See Appendix X.

117 Abdallah, Abdelhamid. Previous head of mission at the Ministry of Human Rights and Transnational Justice.
Interview by Racha Haffar. 2015 January 22. See Appendix X

118 Jbid
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Ministry of Justice.!19
2. Current Legislation in Force

Even though there are no specific laws in the Tunisian legal system
concerned with trafficking in persons, there are many different applicable texts,
which criminalize different forms of trafficking in persons and which guarantee- to
a certain extent -combatting this phenomenon, even in a partial way. The Tunisian
constitution states “All citizens, male and female, are equal in rights and duties,
and are equal before the law without discrimination. The State guarantees to
citizens, male and female, individual and collective rights and freedoms, and
provides them with the conditions for a dignified life.”120

In addition to the constitution which guarantees rights and dignity for
citizens, the Tunisian Penal Code and the Labor Code both include laws dealing
with such crimes. They provide a group of laws prohibiting sexual exploitation and
economic exploitation of labors. Here, I will only focus on the ones which are most
important in dealing with trafficking-related practices, and they are as follows (the
rest are included in Appendix I pages 4-9.)

A. The Tunisian Penal Code

The Tunisian Penal Code criminalizes sexual exploitation in its different
forms and helps protect different rights related to women, namely:!2!

Begging and exploitation of vulnerability (Art.171), fraud of identity papers
(Art.193), abuse of children(Art. 210-224), abduction and kidnaping(Art. 237 and
following), enforcement (Art. 283), deception(Art. 291), criminalization of rape
(Art.227), criminalization of pimping(Art. 232) Criminalizing harnessing someone
without legal obligation (Art.105 penal code), criminalization of sexual assaults
and secret prostitution and using prostitution as a job to get a salary or mediating in
it or motivating others into doing it (Art.226 of penal code and what follows).
When it comes to using women wombs or abusing fetuses for commercial services,
the law number 93 of 2001 prohibits such practices.

119 Appendix II, pages 1-3.

120 The Jasmine Foundation. "Constitution of the Republic of Tunisia." 26 January 2014. http://www.jasmine-
foundation.org/. 2 April 2015 http://www.jasmine- foundation.org/doc
unofficial english translation of tunisian_constitution final ed.pdf Chapterll, Article 21.

121 Ministére de la Justice et des Droits de I'Homme Tunsienne. "Code Pénal Tunisie." 12 December 2010. http://
www.e-justice.tn. 12 April 2015 http://www.e- justice.tn/fileadmin/fichiers site francais/codes juridiques/
Code penal 12 07 2010 fr.pdf
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B. The Tunisian Labor Code

The Labor Code prohibits the economic exploitation of workers and
regulates certain related aspects. In addition to the Tunisian national legislation
which is centered on the principles of respecting human entities, prohibiting all
forms of slavery, enslavement, sexual abuse, physical abuse; they also pay
attention to forced labor and economic exploitation. In fact, Tunisia has ratified a
large number of conventions with the support of the ILO in protection of workers.
The content of these agreements was taken, essentially, by the Labor Code. Some
of the provisions in the Labor Code against labor exploitation are common to all
workers, others are for vulnerable workers; women and children and the rest are
for foreign workers.

However, the protection given to workers by these rules remains very
inadequate. As follows are some of the laws:

Organizing salaries (Art.828 of the obligations and contract code), salaries
for lifetime until death of employee are invalid as this long life period of payment
is considered as a convincing form of enslavement, which Tunisian law is being
aware of as a violation to the laws of prohibiting slavery (Art. 833).

The Labor Code issued in 1966 paid attention to contractual relations in the
professional framework and put comprehensive rules to protect against forced
labor and servitude into creating balanced relations between employers and
employees. Regulations include working hours, payments, regulating women
working at night, administrative and health control, etc. The law that regulates
domestic servitude conditions guarantees protective measures against their abuse.
Article 79 of 1965 sets the maximum working hours per week to 48 hours. Most
importantly, the Labor Code also protects women and children below 18 years
against heavy work such as underground work in mines and quarries, or works
recoveries, processing and storage. The Code prohibits Also night work of women
and children.122

C. Current Anti-Trafficking Bill of Law

Tunisia has been under a lot of pressure from the international community to
form its own national law, which has to comply with international standards and
agreements in the fight against trafficking. It is important to point out that since
Tunisia signed and ratified the Palermo Protocol in 2003, there has been slight
work done in developing this national legal framework until the actual planning

122 Souhayma,Ben Achour, "Le droit tunisien face a la traite de personnes et au trafic de migrants: Note d'analyse et
de synthese." 2011, http://cadmus.eui.eu/,14 March 2015 <http://cadmus.eui.eu/bitstream/handle/1814/17800/
CARIM_ASN 2011 47.pdf?sequence=1> 14.
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started in 2010. So, prior to the 2011 revolution, the ministries in charge started to
think about this bill of law. The actual work began in August 2012 when the
Ministry of Justice’s Anti-Trafficking office, which was made up of three persons
drafted the first Anti- Trafficking legislation in November 2012. Now, the final
draft of this national bill of law on trafficking in persons is awaiting approval in the
parliament. Experts hope that it will pass no further than by the end of 2015, as for
them it is a priority and should be also considered as such by the parliament.123

In an interview I conducted with Sami ben Houidi, about the other reasons
than the international pressure that pushed Tunisia to draft this national bill, the
latter stated the following: “I see that the punishment is not enough, currently the
laws in use don’t classify crimes related to trafficking as felonies and rather they
are classified as offences which set the convict to a maximum of five years
imprisonment. With the new change, and by considering them as high violations of
human rights, we will punish the criminals according to what they deserve, and
there will be an elevation in the penal laws.”

According to Salma Abida,!24 this new law will bring three main differences
after applying it. For her, the notion of the victim will become sacred; as for the
current laws and notions applied to victims, women who are lured, abused, got
their passports confiscated, were obliged or not to be part of the prostitution act,
are participants in this act and they have to be penalized according to the judicial
body. Now, this will change as experts are devoting a great deal of effort and
attention to this matter in order to re-establish the notion of victims.

Consequently, legal experts want to make sure that the female victim will
not be charged for any action related to the trafficking incident. In addition, the
consent of the victim will not be taken accountable for, and it will not be
considered when there is a presence of force, threat, or any other form of
exploitation of the female victim’s vulnerability.

To be more specific, this bill is following the provisions of the Palermo
Protocol as it is adopting the consent part of Article 3(b), which specifies that if
one of the means set forth in Article 3(a) is used, it is irrelevant whether the person
expressed consent or not.!125 This new bill of law has also devoted a number of
mechanisms for providing help and protection to victims (further information will
be provided in chapter III).

Trafficking in persons has grown from a national framework into a

123 Amari, Sadok. Interview of the Attorney General at the Ministry of Justice. Interviwed by Racha Haffar. 3 April
2015. See Appendix X.

124 Abida, Salma. Interview of the Judge at the Ministry of Justice. Interviewed by Racha Haffar.15 April 2015. See
Appendix X.

125 Article 3 (a) of the Palermo Protocol is the previously mentioned definition of trafficking in persons in Chapter 1.
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transnational one where many other countries are now involved as countries of
destination for Tunisian victims and vise- versa. Tunisian women are exploited in
the Middle East, and more specifically in Lebanon and the Gulf countries.
However, it is noted by experts who are criticizing the current laws in use that
these laws are insufficient for the defense of women rights. And they are hoping
this new law will bring about the inevitable change awaited. Experts are afraid this
law might take two years or even more and this delay might harm more victims in
the process.126

When it comes to criminalizing traffickers, the bill is concerned with
national and transnational trafficking, whether the crime is done by a single actor
or whether it is an organized crime by a group of people. It also broadens the list of
offenses to ensure a comprehensive reach for criminal acts. In fact, the new
provisions in this bill show the inefficiency of the current laws as when it comes to
prosecution, penalties are insufficient and are not severe enough or equal to other
crimes with more serious penalties, such as rape. For example, the penal code sets
five years imprisonment for forced prostitution of women and 10 years
imprisonment for exploiting a person for forced labor, while the penalties set for
rape range from five years imprisonment to the death penalty. So, some real
changes have to be done on this level, soon.

In Tunisia, the efforts which have been taken to domesticate the UN Protocol
into national legislation are still considered limited until this draft law promulgates.
For example, in Tunisia, Article 231 of the Penal Code criminalizes women who
get involved in prostitution even by coincidence to imprisonment up to two years.
And, what is more shocking and more relevant to trafficking, Article 232
criminalizes procuring a woman for unlawful sexual intercourse and intermediating
in it to up to only three years in prison. We see the need for urgent change in these
laws as they have to be reinterpreted more deeply by the state to cover trafficking
and the modern forms of slavery. Thus, these scattered laws made Tunisia take so
long to come up with the new specific law and; therefore, paved the ground for this
phenomenon to grow.

4. The Overall Efforts of Tunisia in Dealing with this Phenomenon

Tunisia has invested in a number of international, regional and national
efforts to fight trafficking in persons. At the international level, Tunisia was present
in different international workshops and platforms working on the fight against
trafficking in persons, such as the workshop in Vienna organized by the Euromed

126 Jaouadi, Najet. The responsible for the department of social prevention of the judicial police under the Ministry
of Interior. Interviewed by Racha Haffar. 23 April 2015. See Appendix X.
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in April 23, 2013.127 There is also collaboration at the level of states between
Tunisia and the US Department of State office with a focus on monitoring and
combating trafficking in persons.

At the regional level, Tunisia has participated in regional conferences such
as the one on Human Trafficking and the Protection of Illegal Immigrants in
Khartoum October 13, 2014.128 The concerned authorities stated that due to
international, regional and bilateral cooperation in the fields of justice and
security, today, there is more space for cooperation between Tunisia and other
international and regional actors.

At the national level, experts from the Ministry of Justice explained the role
Tunisia played with the only international organization working in Tunisia on the
fight against trafficking. The IOM has established the S.H.A.R.E project "Support
and Hand-over of Assistance and Referral mechanisms as well as Exchange of
practices in anti-trafficking" in 2011 with close collaboration with the Ministry of
Justice. The S.H.A.R.E project initiated a baseline study, the first of its kind in
Tunisia to scan the phenomenon of trafficking in persons. Along with it there were
many trainings and awareness campaigns for the reason that - as Salma Abida
argues “when we started working on the S.H.A.R.E project, many people didn’t
even know what the meaning of trafficking is. This is what we started working on,
an empty field that has nothing. And worse of all is how we kept saying that we are
not directly concerned with this phenomenon and we don’t have it. All this proves
the level of seriousness the problem has reached.”

The S.H.A.R.E project established mechanisms and exchange of practices to
fight this phenomenon and to get a better understanding of the situation. This
project includes ministerial representative from different ministries, civil society
and international organizations. There is also a collaboration with NGOs which
deal with women rights for awareness and which provide care for victims within
the national work plan of protecting women from violence and which the ministry
of women affairs is in charge of.129

When it comes to governmental bodies specialized in the fight against
trafficking, it is worth mentioning that at the level of the government, there should

127 EU Neighborhood Info Center, Trafficking in human beings: Euromed Migration III holds workshop in Vienna, 2
May 2013, 18 October 2014 http://www.enpi-info.eu/medportal/news/latest/32916/Trafficking-in-human-beings:-
Euromed-Migration-11I-holds-workshop-in-Vienna.

128 The International Organization of Migration, The Khartoum Process: EU-AU Cooperate to Combat Human
Trafficking in the Horn of Africa, 28 October 2014. 5 January 2015 http://weblog.iom.int/khartoum-process-eu-au-
cooperate-combat-human- trafficking-horn-africa

129 Supra Note 8, 16.
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be a committee working on this.!30 However, since this bill hasn’t been issued yet,
the committee cannot be formed. There are different cells created in different
ministries to combat trafficking except for the ministry of interior which has made
a specialized security body to fight it and to work with other bodies in collecting
information, analyzing them and using them to trace traffickers and victims. Thus,
a provisional national committee was established within the Ministry of Justice to
supervise the national action plan, and it will take care of the work until the bill
promulgates and consequently the national committee exists.

Tunisia’s policies prior to the 2011 revolution contributed in deepening the
misbalance between authorities and citizens which helped crippling the efforts of
eliminating the root causes of this phenomenon. Yet, after the revolution, the
development programs adopted by the government have been working on limiting
social and financial causes leading to trafficking.

Raising awareness is one of the most prominent actions on the government’s
agenda for the coming years.!131 Many governmental bodies and non-governmental
ones are working on raising awareness by targeting the Tunisian youth to convince
them of the dangers of being victims of trafficking during illegal immigration and
young females who intend to go and work abroad through unregulated contracts of
being victims of sexual exploitation. Nevertheless, this development will happen at
the level of experts not the citizens as the topic doesn’t reach all citizens for it is
not mentioned enough in the media.!32 More support and work is needed to achieve
awareness through campaigns, educational programs, conferences, seminars,
printings and brochures to introduce and define this phenomenon and the main
axes of the new bill of law. There is also a big attention given by Ministries of
Justice, Interior, Foreign Affairs, Social Affairs, Health, Finance, and Women’s
Aftairs, as well as members of civil society to organize conferences, workshops
and trainings; both to include the civil society and to introduce the new knowledge
on this topic to the government officials as a part of capacity building strategy. The
trainings were for police and border security officials and military officials who are
responsible for the security at the refugees’ camps and borders. In collaboration
between the Ministries of Social Affairs and Women’s Affairs and the government,
different shelters were set up for vulnerable groups such as single mothers, youth at
risk, and sick elderly; however, no specialized centers for trafficking victims were
established. When it comes to recruitments, the government continues to

130 This national committee is supposed to undertake responsibilities of creating strategies in collaboration with
other public and private sectors. It is in charge of providing protection to victims of trafficking and creating
preventive measures, integration strategies, trainings for officials and awareness campaigns and others more.

131 Appendix III: Government’s agenda in relation to trafficking in persons.

132 Supra Note 126
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investigate the operating recruitment agencies in Tunisia by requiring them to sign
contracts by the Ministry of Employment before recruiting Tunisian workers for
employments abroad.

The Developments of Categories of Transnational Female
Victims in Tunisia

I. Categories of Transnational Female Victims in Tunisia

In this chapter, I will explore the different categories of transnational (cross-
border) female victims of trafficking in Tunisia. Then I will discuss the categories
of trafficked women in Tunisia prior to the revolution, and show how the
revolution has added new categories of victims in Tunisia. Since this research has
an international relations perspective, I will focus especially on the trafficking of
foreign women in Tunisia and trafficking of Tunisian women abroad.
Consequently, I will be dealing with internal trafficking in the country briefly.
Meaning, my focus is only on transnational trafficking. I will use data and
testimonies to support my argument. [ will also examine the role of different actors
in providing protection and help for these victims.

1. Who could be a Victim in Tunisia?

Briefly, I would like to start by exploring the trafficking of minor girls in
Tunisia for both sexual exploitation and servitude. Most of these young females are
from the North West part of the country; from cities such as Seliena, Ain Drahem
and Tbarka. They get sent out by their families to work for rich families who live
in the capital or other coastal cities. They could be as young as 10 years-old and
they face all forms of exploitation and enslavement. Here, the purpose is primarily
for servitude. There are intermediaries called “Samsara” who find the girl a
suitable house and then they take her salary - either to split it with her family or
even just for themselves - leaving her with nothing. And at the same time, these
girls get sexually abused and exploited making of them even more vulnerable
victims.133

In fact, during 2013, there have been 5655 notices of children in potential
similar situation of exploitation, where females represented 49.4 percent making

133 Wakil, Lubna Al. «Presentation on child protection delegate in Bizerte, Reality of Trafficking in Children and
Minors through the work of Delegates Minors through the work of Delegates of Child Protection.» s.d.
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2857 notices.!34Also, these minors and underage exploited females could easily get
involved in illegal prostitution, convicted by law and persecuted instead of being
treated as victims. In this same context of prostitution, foreign women could be
victims of international trafficking networks. Some of them are held in detention
centers and prisons for illegal prostitution. In fact, in 2012, 129 foreign women
were put in such centers, but none was identified as a victim of trafficking by the
Ministry of Interior.

In addition, females who are victims of sexual violence whether it is
committed by a stranger or a family member, they become more vulnerable to
exploitation. Some women rescued turn to prostitution because they start
perceiving themselves as slaves or sex objects. Female students are facing high
risks of Orfi!35 marriages and for being abandoned after being deceived into these
marriages. Once they get pregnant, they find themselves abandoned in the streets
with their newborn babies. Same applies to single mothers, as they find themselves
stigmatized in a judgmental society what makes them find themselves forced into
illegal prostitution after having limited access to housing and employment.!36 They
become homeless and might find resort in the arms of their traffickers. One of
these single mothers, while she was pregnant, found no solution but to turn to
prostitution to pay for accommodation. After a study conducted by the Ministry of
Social Affairs on single mothers in 2007, it was found that the average age of these
females was 26 years. Women coming from rural areas face great marginalization
and they are vulnerable for the lack of social and economic developments in their
regions. They face wage discrimination as they get up to two times less than men
doing the same work and they are so poor.137 Consequently, traffickers find in them
a great prey.

When it comes to immigration, smuggled women and those who were found
in illegal status of immigration should not be treated as criminals who should be
deported out of the country. In other words, a woman who travels and migrates for
a better job or who has a status of a refugee and found herself trafficked should not
be punished and treated as an illegal alien. Tightened legislations on borders pave
the way for traffickers to abuse more women and put women under a lot of
harassment. These women find themselves in the hands of international traffickers

134 Department, U.S State. «U.S. State Department Trafficking in Persons Report.» June 2013. www.state.gov. 4
February 2015 <http://www.state.gov/documents/organization/210742.pdf>.

135 Orfi: Customary marriages are illegal but allow the couple to consummate their relationship without a formal
marriage.

136 Supra Note 8, 69

137 [bid 8
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and un-welcomed by any destination country.!38 In fact, from my interview with
experts at the IOM, I realized that many migrant women who come here to work
find themselves in an illegal situation after being trafficked and they fear telling the
authorities about what happened to them not to be put in prison for their illegal
status, so they just bear longer with their trafficked situation. To be more precise,
and other than the African victims I will mention in the next parts, many refugees
who fled the Syrian war found themselves staying illegally in Tunisia.!3® Some of
these Syrian refugees got married to Tunisian men who failed to get them a
residency, and since they have no family and support, they get abused by their
husbands. Some of them end up begging in the streets with a confiscated passport
if they get caught by the police, leaving them with no option but to be vulnerable to
any kind of trafficker. The same applies to African women who are brought to
Tunisia through intermediaries who faked contracts of decent jobs for them. They
stay for a bit then after finishing the legal period of three months residency;!40 they
find themselves in the streets without residence, rights, or illegal status, so they
join prostitution networks for survival. In 2013, four African women were assisted
by Beity!4! alongside other women from different nationalities facing similar
situations as the following table demonstrates:

138 Coalition against Trafficking in Women. «Guide to the New UN trafficking protocol.» 2001. http://www.no-
trafficking.org. 18 May 15 <http://www.no-trafficking.org/content/pdf
guide to the new un_trafficking protocol.pdf>, 11

139 According to UNHCR, the number of Syrian refugees reached 6338 in North Africa (1 February 2013).

140 Article 9 states that "All foreigners staying in Tunisia more than three uninterrupted months or six non-
consecutive months in a year, must obtain a visa and a temporary residence permit which will be issued in
accordance with this Act.”

141 Mawahem, Hedia. Beity, Association for Women without Homes. Interviewed by Racha Haffar. 23 January 2015.
See Appendix X.
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Year Nationalities Total Number
2013 Algerians, Libyan, Africans, Palestinian 8

2014 Cameroon, Russian, Bulgarian, Ivorian, German, 10

2015 Brazilian, Syrian, Africans 3

These figures show how little the number of needy women reach out to help
as there must be much more than this. It also demonstrates the different
nationalities of females victims who live through such situations. This could also
show the urge for establishing more specialized centers to provide proper help for
all specific different types of victims.

2. The Pre-Revolution Context of Transnational Trafficking in Women
A. Foreign Women and Sexual Exploitation

When looking at the categories of trafficked female victims in Tunisia prior
to the 2011 revolution, we notice that when it comes to the trafficking of foreign
women into sexual exploitation in Tunisia, back in the 1990s, they represented
about 80 percent of the prostitutes in Tunisian Cabarets.!42 These trafficked
foreigners were mainly Europeans and Egyptians. The latter, have been trafficked
through international pimping networks, according to a press article by Attariq
newspaper. 43 They are fooled into prostitution by false promises of working as
dancers in nightclubs. However, today, it is totally the opposite, the locals represent
the majority. In 2007, three Ukrainian women were identified as victims of sexual
exploitation and even forced labor in Tunisian hotels.!44 In addition, some
Dominican women were sold in Tunisian luxurious hotel for prostitution.

142 Supra Note 8, 65
143 [bid 67

144 The United States Department of State,"Gender Imbalance in Human Trafficking," 15 June 2009, state.gov, 2
April 2015 <http://www.state.gov/documents/organization/126792.pdf.
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B. Foreign Women and Domestic Servitude

Through this research, I came to realize that it is not only today that African
women are trafficked in Tunisian into domestic servitude. In fact, this phenomenon
dates back earlier than we think. In 2008, a documented case of two young females
from Ghana were working for a high official taking care of his sick daughter; these
two got their papers confiscated and they couldn’t leave. They had to work all the
time, and in 2010, they were still there in the service of this high official who
enjoyed a diplomatic protection.!45 This immunity protects many officials who
exploit women and keep them under control, women are brought from West and
East Africa to work as servants in Tunisia and they get exploited and get trafficked
for domestic servitude, as reported by IGOs and NGOs to authorities. In fact,
studies and information regarding this topic remain limited and all concerned
actors should conduct further research and investigation in this filed, as it is hard
for women to be trafficked and cross borders without the help of well-organized
national networks.

C. Tunisian Women and Sexual Exploitation Abroad

In 2007, a 22-year-old Tunisian woman who was a victim of trafficking for
sexual exploitation in Turkey was assisted by an international organization.!46 Her
story began when her friend persuaded her to go work as a baby sitter for a Turkish
family. Once there, she found herself forced into prostitution. However, according
to the ministry of interior, most cases of prostitution in Turkey are voluntary and
not coerced. It is confirmed that trafficking in women into prostitution happens
through a legal procedure; a valid passport and visa when they were first offered
jobs abroad. Between 2009 and 2010, many daughters were taken by their fathers
to the “prostitutes market” to be sold off to customers. The specific ages of these
girls or their place of origin are not documented, though.!47 In 2009, two women
were rescued from being trafficked into forced prostitution in Jordan.148

In fact, all this proves the fact that Tunisia is indeed a country of origin of
victims of trafficking in the Middle Eat; namely Lebanon and the Gulf and also

145 Supra Note 8, 67

146 Office to Monitor and Combat Trafficking in Persons, United States of America Department of State. 2012. 13
February 2015 http://www.state.gov/j/tip/

147 Ibid

148 The United States Department of State,"Gender Imbalance in Human Trafficking," 15 June 2009, state.gov, 2
April 2015 <http://www.state.gov/documents/organization/126792.pdf
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West Africa. Lebanon is a channel for victims trafficked into West Africa.149
Recruitment could also happen in the internal regions of Tunisia such as El Kef,
where victims could be directly transported to destination countries; i.e. Ivory cost
for sexual exploitation. Many women get recruited by their friends, acquaintances
and/or through the internet and the social media, of course. However, in the next
part, I will talk more about the growth of categories and numbers of victims in the
post-revolution context, which is caused not only by the advance of technology but
also by the wars and unstable situations in the region.

3. Trafficking in Women and the Context of the Tunisian Revolution

Tunisia has always been considered as a transit portal for immigrants and
refugees from Africa into Europe as it is situated at the tip of the African continent.
Consequently, foreigners of different nationalities get the status of trafficked
victims in this context. The revolution was a catalyst when it comes to internal and
cross-border trafficking as with the Libyan and Syrian wars, refugees at the borders
of the Tunisian land who fled the wars into the camps were exploited and the
phenomenon grew.150 The borders areas with both Algeria and Libya make great
hubs for smuggling and trafficking. Migrant women victims of unrests in these
neighboring countries find themselves vulnerable in Tunisia.

In fact, according to Sadok Amari, the fact that the country is not fighting
trafficking is because of the financial and social instabilities the country is facing,
which increased after the revolution. The emptiness and security vacuum created
after the revolution helped prepare the atmosphere for more exploitation as when it
comes to transnational victims; cross-border female victims of different African
nationalities are trafficked into domestic servitude and prostitution. The rising
terrorism today does not leave the space for trafficking to appeal to decision
makers as a priority. The most important thing experts insisted on is the fact that
the laws have to change and that authorities have to work on making the anti-
trafficking bill as a priority to save more victims and bring more villains to justice.
It is also important to pin-point that one of the main factors of trafficking is
poverty.

The openness to the use of technology encouraged traffickers through the
easy connectivity and easy reach to deceive victims more. Social media today,
which at some point played an important role in the success of the revolution, is
also playing an important role in the success of trafficking operations. These
aspects have thrived throughout the region in recent years and changed the nature

149 [vory Coast, Benin, Senegal. ( put transcritption of interviews if needed) chech appendix.

150 Supra Note 8, 18.

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
51



The Developments of Trafficking in Women in Post-Revolution Tunisia. Haffar.

of demand and shifted it to a national supply.!5!

In 2012, an unprecedented increase in illegal prostitution was observed by
the First Instance Court of Tunis. This development in internal prostitution led
consequently to the increase of external prostitution. Now, there are two cases of
clandestine prostitution at least per week, which should be given more attention as
these women could be trafficked abroad.

Between 2010 and 2012, which is the revolution period, the UNODC
noticed that there are higher proportions of trafficked victims into forced labor in
North Africa and the Middle East than other parts of the world.!52

As a result of the change in the Tunisian context following the revolution,
there is a change in the categories of trafficking in women accordingly. It is
important to note that Jihad al-Nikah only existed after the revolution, which is
considered as a new form of exploitation, connected to a religious mainstream. It
found a convenient ground to develop and to take new dimensions with the
presence of the security vacuum. The only proof of the existence of this form of
trafficking is the quote of an official who demanded his name remains anonymous
in the Ministry of Interior back in 2012, when he stated that the number of sexually
exploited Tunisian women - who were falsified into Jihad prostitution - doesn’t
exceed fifteen. They were persuaded to offer social services for Jihadists,!53 such
as providing them with medical care, preparing their meals and washing their
clothes. However, this phenomenon remains controversial as no proofs or statistics
are provided by authorities.!54

In addition, there is a rise in Orfi marriages after the revolution. According
to the Ministry of the Interior, this type of marriage is not as frequent, but staff
members working with single mothers noticed an upturn after the revolution. It is
also important to note that students reported having been contacted to work in the
Gulf countries; knowing it as a good cover for exploiting them into prostitution.

New definitions and notions were added to the new previously mentioned
anti-trafficking bill of law to broaden the range of victims. First, when it comes to

151 Interview Jaouadi, Najet. Responsible for the department of social prevention of the judicial police under the
Ministry of Interior. Interviewed by Racha Haffar. 23 April 2015. See Appendix X.

152 United Nation‘s Office on Trafficking and Drugs,"Global Report on Trafficking in Persons 2012." 2012, https://
www.unodc.org. 15 February 2015 https://www.unodc.org/documents/data-and- analysis/glotip/
Trafficking_in_Persons 2012 web.pdf

153 Jihadists: Muslim warriors who take on duties to maintain religion.

154 Own translated from France 24. “19 ”Jal sa (330 () Gamy b su A " Sl alga G jle s 55 September 2013.
france24.FR. 15 April 2015 http://www.france24.com/ar/20130919-%D8%AA%D9%88%D9%86%D8%B3-
%D8%AC%D9%87%D8%A7%D8%AF-%D8%A7%D9%84%D9%86%D9%83%D8%A7%D8%AD-
%D9%88%D8%B2%D8%A7%D8%B1%D8%A9-
%D8%A7%D9%84%D8%AF%D8%AT7%D8%AEY%D9%84%D9%8 A%D8%A9-
%D9%85%D8%AD%D9%85%D8%AF-%D8%A7%D9%84%D8%B9%D8%B1%D9 .
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definitions (which are mentioned in chapter I) the most important new addition to
female victims are forcing women for the purpose of marriage and coercing them
to pregnancy or renting their wombs. As previously mentioned, the notion of
consent from the victim has been discharged and the victim will no longer be
charged for any of the actions she was involved in whether by her consent or not.

Let’s take the example of the most controversial case of cross-border
trafficking in Tunisian women. March 13, 2013 witnessed a big controversy in the
Tunisian legal system and a lot of criticism arose about the case of the 85 Tunisian
women who were caught in a crime of trafficking by a Lebanese trafficking
network. However, three of the 85 were charged for prostitution. The addition of
the slavery-like practices like debt bondage to the new bill of law will save such
victims from being pled guilty. In this part, I will only explore the change in notion
and the details about the victims and their trials will follow, where I have dedicated
a whole part to disclose different aspects about cross-border victims of trafficking
in post-revolution Tunisia.

There is also a change at the level of defining the convict who exploited the
victim into prostitution and it will include family members such as the husband if
he persuaded his wife and changed her destination. The punishment will be of a
minimum of 15 years.!55

With all this, we can notice the development of the notion throughout
history. Back in 1846, it was only limited to slavery and now it includes all aspects
and notions related to different characteristics that might relate directly or
indirectly to the phenomenon.!5¢ Furthermore, the notion of age will be changed
from article 231,157 which doesn’t specify the age of the victim into making it clear
that women above 18-years-old will be charged with prostitution. Logically,
minors will be always lured under threat or not, they shouldn’t be treated as
criminals. 158

There is another bill of law “Against all Forms of Violence Against
Women”, which includes a chapter about trafficking in women; however, experts
from the Ministry of Justice indicated that there is repetition and it is redundant, so
it might be dismissed as all aspects are covered in the anti-trafficking bill.
Consequently, I was advised not to use it for the sake of avoiding confusion.!5%

155 Houidi, Sami Ben. Assistant Director-General of the Department of judicial interests in the Ministry of Justice
interviewed by Racha Haffar. 20 April 2015. See Appendix X

156 Jhid
157 Article 231 of Penal Code

158 Jaouadi, Najet. The responsible for the department of social prevention of the judicial police under the Ministry
of Interior. Interviewed by Racha Haffar. 23 April 2015. See Appendix X.

159 Abida, Salma. Judge at the Ministry of Justice. Interviewed by Racha Haffar.15 April 2015. See Appendix X.
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Experts could not hide their resentment towards such laws failing to protect
women, as stated by Mohamed Messai. “We have been using the same laws since
the Bey time, which is 1913, when it comes to protection of women from crimes;
we have to protect them first from such laws, which are failing them. We need to
change the laws, and it’s a must.”160

4. Recent Transnational Cases of Trafficked Victims

In this part, after disclosing the changes and developments brought in to the
trafficking in women context in post-revolution Tunisia, I would like to study the
two main cases of transnational actions of trafficking in women. First, the case of
Tunisian women trafficked abroad, mainly in Lebanon and the Gulf countries.
Second, foreign women trafficked in Tunisia. This part will explore these cases in
their current status following the revolution, their development and will be
supported by first-hand statistics, court cases, and victims’ testimonies obtained
through my research.

A. The Case of Tunisian Women Trafficked Abroad

When it comes to Tunisian women who are exploited abroad, it is worth
mentioning that after the revolution, the number has risen. Previously, when I
mentioned Lebanon, Jordan and the Gulf countries, the numbers detected were
really low; only ranging between one to two victims. Today, we hear of cases
including 85 victims. The famous case of those 85 Tunisian female victims
trafficked in Lebanon had created much debate. In September 2012, those victims
were sentenced for different penalties for prostitution and pimping. The story
began when a Lebanese pimp travelled to Tunisia to make a deal with Tunisian
intermediaries who would take in charge the recruitment of girls for him. Usually,
it is easier when it happens through the internet and social media, but also, the
recruitment through hairdressers is very effective. These young women are offered
simple jobs yet with a rewarding salary as waitresses, dancers or singers. They are
easily recruited via e-mails with their photos in different positions. It only takes the
girl to pay between 400-500 dollars for the intermediary to provide her the
paperwork, the visa and the contract. Of course, they are deceived as these
contracts and papers are fake and are just a method to fool them into believing the
job is real. The pimp offers the girl through the intermediary an artist visa, which is
issued by the Lebanese Consulate and also passports issued by the Tunisian
authorities. The intermediary who is basically responsible for all the recruitment

160 Messai, Mohamed. Researchal Judge at the Center of Legal Studies. Interviewed by Racha Haffar 20 April 2015.
See Appendix X.
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process receives a commission of 500 dollars for each girl and he/she gets the
money through Western Union. Upon their arrival to their destinations, these girls
were tested for any STDs.!¢! They found them selves obliged to sign contracts as
prostitutes at night clubs after their passports were confiscated from them. They
were also faced with reality of reimbursing the visa, housing and travel expenses to
their trafficker. This situation of Debt Bondage!62 obliges them to join the
prostitution network illegally, as they cannot afford to pay the money back or even
afford their return ticket back to Tunisia. They find themselves sometimes drugged
and forced into prostitution. As an encouragement to stick around, they get paid
100 dollars per client. One of the worst things is keeping them tied with the
Kafalal63 system. And of course they are threatened by force and blackmailing to
stick to their new jobs. They work and sleep in the same building and they are
always escorted by a member of the network. Some victims get offers of marriage
to be encouraged, and actually one of them was married Orfi to one of the cabaret
customers where she worked. However, the recruitment process is worrying
Tunisian authorities, especially when it is done through social media, as it is harder
to trace according to the Ministry of Interior. The Ministry of Interior with close
collaboration with the Interpol!¢4 managed to detect this network. It is obvious that
these two bodies had difficulties in detecting the victims as these actions are
carried out within the legal framework of migration flows for employment (by
providing three- months renewable contracts).

When we tackle this incident from a legal perspective and after the
authorities arrested those 85 Tunisian women on basis of prostitution charges upon
their return from being forced to work in prostitution in August 2012. The judge
dropped charges of 79 of them and the rest arrested for illegal prostitution and
pimping. First, we see how the current laws fail female victims forced into
prostitution after being trafficked. They were not identified or believed to be
victims and were convicted under laws of Penal Code (articles 231 and 232) for the
absence of a specific law on trafficking. However, if the new anti-trafficking bill of
law was an applicable law by then, these women wouldn’t have gone through all
these accusations and convictions. In fact, as mentioned in the previous chapter,
this bill will broaden the range of victims to guarantee no victim of trafficking

161 STDs: Sexually Transmitted Diseases.

162 The situation arising from forcing the debtor to perform work or services either by themselves or another
dependent person as a guarantee to a debt they awe if the fair value of that work or service is not used to pay off this
debt or if the service’s period or nature was undetermined.

163 The kafala system is another term to sponsorship. It is a system used to monitor migrant laborers in the Middle
East, mainly in Lebanon, Bahrain, Iraq, Jordan, Kuwait, Oman, Qatar, Saudi Arabia, and the UAE.

164 Interpol: International Criminal Police Organization, an association of over 100 national policeforces, devoted to
fighting international crime through collaboration among intelligence agencies around the world.
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would face similar fate of being pled guilty in illegal prostitution. One of the
victims in a different incident, A. A., was promised to work as a nurse and when
she arrived to her destination it wasn’t the case. The pimp asked her to repay the
3000 dollars he had already paid for her plane ticket and visa. When her phone was
confiscated, she couldn’t contact her family and was obliged to stay there until she
pays off her debt.

For the Tunisian judicial system now, a victim is only a victim if she returns
back to Tunisia quickly enough for the judges to believe her, otherwise she is
accused of wanting to work as a prostitute and wanting the money she gets from it.
Najet El Jaouadi states: “Some of them stay up to two years and come back talking
about different boyfriends, that is for us pure prostitution and we don’t regret
putting such women in jail.”165

Some other victims were released because they proved being deceived into
falsified jobs. The court’s case states that N., the Lebanese trafficker, who was
behind this crime, along with three female intermediaries and three female victims
were sentences to jail.166 N. got sentenced to three years imprisonment, while the
other three intermediaries got a sentence of a year and the victims of trafficking
who were convicted of illegal prostitution got a sentence of eight months in prison.
This shows how unserious laws are in deterring such crimes and punishing
network traffickers in such way. Three years of imprisonment is considered as
nothing compared to the seriousness of this crime which affected severely the lives
of 85 women and maybe some others. So, is wondering about the legitimacy of re-
victimizing these three victims a valid point when we examine the defaulted law

When it comes to statistics, there is a huge lack of national efforts in
providing accurate statistics of transnational trafficking crimes against Tunisian
women abroad. It was only until January 2015 that the Ministry of Interior
provided me with statistics about women victims of sex trafficking in the Middle
East for the years 2012-2013-2014. The number of female trafficking
intermediaries detected in Tunisia in 2012 was 38, in 2013 it was 24 and in 2014 it
was 39. When it comes to the numbers of victims detected in 2012 it was 87, in
2013 it was 177 and in 2014 a total of 88.167 However, the IOM only identified two
Tunisian victims exploited in trafficking abroad (Liberia and USA), mainly in
forced prostitution and forced services.!68 In the quest for testimonies from
Tunisian victims trafficked abroad, I faced a lot of difficulties in reaching them and

165 Jaouadi, Najet. The responsible for the department of social prevention of the judicial police under the Ministry
of Interior. Interviewed by Racha Haffar. 23 April 2015. See Appendix X.

166 Case number 2278, 14 March 2013, Court of First Instance in Tunis.
167 See Appendix IV for statistics of Ministry of Interior.

168 See Appendix V for IOM statistics.
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getting their direct stories as my applications in different NGOs and ministries
were rejected.!®® However, it was easier to get testimonies of foreign women
trafficked in Tunisia as NGOs were permitted to pass them to me.

After studying the Lebanon case, | would like to point out some other
similar, yet separate incidents. There are cases of women being arrested upon their
return in Tunisia after declaring being sexually exploited in Lebanon and Bahrain.
There is an incident of 28 women who were trafficked in Lebanon in 2012. A pimp
was behind sending them to Lebanon and sending others to Bahrain. Two of these
women trafficked in Bahrain were interviewed!7? and they stated that they were
kept in their rooms all day without any freedom of movement, in 2012. The only
testimony I got was the story of one of the victim’s fiancé who spoke on Ettounsia
channell’! when the program ‘Labes’ shed the light on trafficking cases and their
processes. So this victim is one of the 28 mentioned above.!72

B. Foreign Women Trafficking in Tunisia

After the revolution, more foreign women, specifically Africans, have been
found subject to trafficking in Tunisia. In 2011, a case of an Ivorian woman who
has been held in domestic servitude was revealed. She was kept by a senior
official.173 Another case of an Ivorian woman held in domestic servitude by
another senior official of the same institution in Tunis came to surface.174 In
addition, seven Nigerian women were identified as trafficking victims into
domestic servitude in Libya by networks in Italy when the ship they were on while
heading to Europe, which was full of migrants was assisted by Tunisian Coast
Guard after getting stranded at the sea in 2012. Two weeks later they were
repatriated back to Nigeria.l75

The only statistics which exist in Tunisia covering the profiles of this
category of trafficked foreign women in Tunisia are provided by the IOM. They
have been assisted in the period between 2012 and 2015. I got this document in
April shortly after its preparation. Since 2012, the total number of victims detected

169 See Appendix VI for proof

170 Supra Note 8, p.64

171 February 20 2013.

172 Check Appendix VII for testimony.

173 Department, U.S State. «U.S. State Department Trafficking in Persons Report.» June 2013. www.state.gov. 4
February 2015 <http://www.state.gov/documents/organization/210742.pdf

174 Supra Note 8, 65.
175 [bid
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and assisted by the IOM was a total of 43 victims.!76 Among these victims, 23
come from Ivory Coast (58%), 9 from Nigeria (22%), 2 from Tunisia, 2 from Mali,
2 from Colombia and 1 victim from each of Cameroun, Ghana, Senegal,
Philippines and Congo. From the total number, the highest percentages were those
of Ivory Coast (54%) and Nigeria was second (21%). The types of exploitation
were as follows:

* Thirty six cases of domestic servitude.

* Five cases of exploitation in forced labor.

* One case of sexual exploitation and forced labor.
* One case of sexual exploitation.

The majority of victims are females aged (18-52), 21 of them are women
coming from Ivory Coast who were exploited in domestic servitude in the capital
Tunis and other Tunisian coastline cities. There was another group of young
Nigerian females who were detected among illegal migrants rescued at the sea in
2012 as they were exploited in Libya in domestic servitude and some signs show
that they were possibly exploited in forced prostitution upon arrival in Europe. The
majority of the victims assisted were adults (88%); however, five of them were
minors - below the age of eighteen (2 Nigerians, 2 Ivorians, 1 Malian.)!77

[ managed to get two testimonies about trafficked Ivorian female victims in
Tunisia. The first testimony is by Father David!78, who headed the funeral of a
migrant victim to the Christian cemetery of Sfax. He testified to the ATFD on the
situation of Ivoirians trafficked into domestic servitude in Sfax.!79 Testimony is
provided in Appendix VIII. The second one is a story of a Malian victim of
domestic servitude in Tunisia presented by Amal Association.!80

II. Governmental and Non-Governmental Organizations and
Trafficking in Women in Tunisia

In this final section, I will talk about the efforts made by governmental and
non-governmental bodies in the post-revolution period in protecting and helping

176 These statistics are coordination with public national institutions, organizations of civil society and foreign
consultants in Tunisia. In the framework of the S.H.A.R.E project activities.

177 See Appendix V for document handed in April 2015 by IOM
178 David Mayeda Gnadouwa is the preist to whom these Ivorian trafficking victims dared to resort to for help.
179 Sfax is a city located 270Km southeast of the capital Tunis.

180 See Appendix IX for Malian victim testimony.
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victims. This includes state’s instances and civil society actors, basically IGOs and
NGOs. Then I will give a general thorough criticism to what have been missing in
the fight against trafficking in women in Tunisia by these different actors.

1. Post-Revolution Governmental Efforts in Providing Protection and Help for
Victims

When it comes to the protection of the witnesses and victims, the penal code
doesn’t have any precise laws in this matter; however, the new bill of law has put
forward some new articles in this mater, and I mention the ones I didn’t mention
earlier:

* Providing physical protection for victims, witnesses, whistleblowers, judges
and everyone involved in informing the authorities about the crimes.

 Hiding the identity of anyone who asks for it depending on the danger
degree assessed by the judicial body in charge.

* Victims get the right to ask for information and guidance about appealing
for compensation. 18!

When it comes to the health, social and psychological protection for victims,
the new law will provide victims with:

* Medical help

* Judicial support with no costs to ensure rights for the victims and guidance
with judicial help to start their cases against their perpetrators.

* Helping victims return to their countries.

* Social help (education, housing, jobs) for victims to reintegrate in their
lives again.

Regarding the efforts of enhancing national capacity to prevent and fight
trafficking in persons:

* The S.H.A.R.E project in cooperation between the Ministry of Justice and
the IOM has been working on enhancing national capacities since 2011.

* In the framework of the project, a series of six workshops were organized
during 2013 in the capital and the regions in order to train officials on
identifying victims and the different needed methods for helping them.

* Over hundred officials benefited from these trainings; including teams from

181 See Appendix II
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different ministries (Social Affairs, Women Affairs and Family, Foreign
Aftairs, and Justice). Also, judges, public prosecutors, representatives of
embassies, consulates and diplomats.

In addition, this new bill would also provide a green line for victims to
directly reach the Tunisian authorities from any place they are at.182 Since 2011 the
Tunisian government has improved its knowledge about the topic and the range of
victims through research and investigations conducted after the revolution, and
through the creation of a database of trafficking crimes which was initiated by the
ministry of interior in 2012.

2. Post-Revolution Non-Governmental Efforts in Providing Protection and
Help for Victims

Alongside the state’s efforts, there must be some coordinated actions on the
level of civil society, NGOs and IGOs to effectively counter trafficking in Tunisia.
Combining efforts could create synergies, which will prevent trafficking and also
provide better protecting and help to victims. Even though we notice a growing
interest in this issue lately, more specifically after the revolution; however, little
has been done to fight trafficking in Tunisia. It is worth mentioning that the role of
NGOs and IGOs is so important in combatting this crime, but there is a huge
absence for organizations specialized in this field. It is true that with the help of the
IOM and the S.H.A.R.E project which put together governmental and non-
governmental bodies closer in their work against this, there is still a lot to do.
International organizations such as the IOM, UNHCR!83, The High Commissioner
for Human Rights (OHCHR) and The United Nations Population Fund (UNFPA)
are working together on this; nevertheless, they all agree on the need to rely more
on civil society to provide appropriate services to vulnerable groups of trafficking,
especially women with a better understanding of the local context. But it is sad to
see how underdeveloped this network is in Tunisia and how limited their capacities
and resources are.

Tunisian NGOs which are involved directly in the fight against trafficking
are at the same time a part of the S.H.A.R.E project and they are: Amal

182 Abida, Salma. Judge at the Ministry of Justice. Interviewed by Racha Haffar.15 April 2015. See Appendix X.

183 The United Nations High Commissioner for Refugees (UNHCR) prevents trafficking in persons among
vulnerable groups (asylum seekers, repatriated, stateless persons, internal displaced persons) and assist victims.
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Association, 34 Beity Association,!85 the Tunisian Red Crescent, ATFD, AIESAT,!86
AFTURD,!87 Caritas,!88 and Terre d’Asile.18% According to the Ministry of Justice,
the role of these NGOs as it sees it is that of a partner of the previously mentioned
S.H.A.R.E project. These NGOs are specialized in different fields and they work
on other types of victims, but this doesn’t stop them from trying to help any
potential trafficking victim. One of the problems facing these NGOs is that there is
little research done to uncover the magnitude of this problem.190

The IOM has made an awareness-raining campaign based on a video called
“The Story of Fatma.” The video tells a story of a Tunisian young woman seeking
a job online; she eventually gets to the destination country of her new job after
going through an easy recruitment procedure to find herself a victim of
trafficking.!°! During an interview with Hanen Ben Belgacem,!192 working at the
IOM, I got to learn about the way the IOM helps victims trafticked in Tunisia to
return home. According to Hanen, once a victim is identified, she gets social and
psychological help and gets encouraged to file a case against her perpetrator. In the
case of refusal for their security and because of fear of traffickers, they get help to
go back home through a purchased airplane ticket and some money to start a little
project back home to sustain their living. Some of them go to seek help to return
home without realizing they are victims. However, the IOM also helps get those
with illegal status - who stayed longer than three months - an exemption from the
government; as without the Exemption they have to pay a fine of 80 dinars per
extra illegal month, which they can’t afford. Personally, from what I have read in
different sources, I believe it might not be safe for many of them to be sent back
home as they might find themselves back to the same situation prior to their
trafficking incident, especially victims coming from conflict zones. Also, if a

184 Amal Association

185 Beity Association

186 AIESAT: L'Association Internationale des Etudiants et Stagiaires Africains a Tunis

187 AFTURD : Association des Femmes Tunisiennes pour la Recherche sur le Développement

188 Caritas: Christian Charity

189 Terre d’ Asile: NGO working on immigrants’ rights.

190 Julia Braunmiller, «The Protection Project Report Review of the Traficking in Persons Repor .» July 2013,

http://www.protectionproject.org, 1 May 2015 <http://www.protectionproject.org/wp-content/uploads/2013/07/TPP-
Review-of-TIP-Report-2013-Final.pdf>.

191 JOM Moddle East and North Africa: Flash Report https://www.iom.int/files/live/sites/iom/files/Country/docs/
IOM-Flash-Report-32.pdf

192 Belgacem, Hanen Ben. Project Assistent at the International Organization of Migration. Interviewed by Racha
Haffar. 15 May 2015. See Appendix X.
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network or gang was involved, they might threaten the safety of the victim and her
family. And in the cases of refugees fleeing wars, they might not have a home to
return to in the first place.!93 The only way to properly fight this crime is by uniting
efforts between the different sectors and make sure the public also gets involved in
this through raising awareness.

3. General Criticism

I will end this chapter by providing a thorough criticism in relation to the
laws, protection of victims, and overall performance. Even though the government
is making significant efforts like the ones mentioned in the previous parts, it is
important to note that it does not fully comply with the minimum standards for the
elimination of trafficking. When it comes to criticizing the overall performance in
relation to the legal framework and its development, we can mention that the legal
vacuum is an important default. More than a decade after signing and ratifying the
Palermo protocol and still there is no national legal framework to fight trafficking.
The government still doesn’t consider the current bill of law as a priority. It is even
more frightening that the laws in use today haven’t been ratified since 1913. More
concern is expressed by experts about the fact that the bill has not promulgated yet.
For them, this delay is dangerous as it jeopardizes the situation of trafficking in the
country specially, and human rights generally. Abdelhamid Abdallah stated: “This
shows how slow we act and how much damage we cause to ourselves by losing all
this time in advancing our legal framework.”194

There are other gaps on different levels. There is no national central unit of
collecting data in relation to trafficking analysis information and making statistics.
There are no accurate statistics about the most spread forms and cases of
trafficking nationally and transnationally. There are no clear and exact information
about the link between the crimes of trafficking and illegal immigrations and no
specific statics about the crimes of trafficking. There is a huge lack in statistics in
relation to victims, which I already spoke about earlier. The government doesn’t
recognize all these gaps as a real problem affecting the nation, and the concerned
authorities assume that trafficking is not wide spread. However, the government’s
continued determination that trafficking in persons is not a significant problem in
the country has created a hindrance for police and court officials to address
trafficking cases.

On the level of prosecution, it’s true that there was a raise from zero

193 David A Feingold, "Human Trafficking." October 2005. https://www.jstor.org,19 April 2015 <https://
www.iom.int/files/live/sites/iom/files/Country/docs/IOM-Flash-Report-32.pdf>.

194 Abdallah, Abdelhamid. Previous head of mission at the Ministry of Human Rights and Transnational Justice.
Interview by Racha Haffar. 2015 January 22. See Appendix X
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prosecutions and convictions in 2012 into one sex trafficking prosecution in 2013
using the existing legal framework, that increase remains very low. In fact, these
numbers of course lack accuracy as there is a lack of statistics. In the Lebanon case
the pimp was sentenced to only 3 years imprisonment under article 232 of Penal
Code. This penalty doesn’t show the seriousness of the offense and is for sure
insufficient. However, and according to the ministry of justice, this information is
different as in their report, 177 victims were recorded in 2013 and there were 50
cases at courts in the first 7 months of 2014 and the penalties were between 6
months and 3 years. So, this inaccuracy in tracing crimes and criminals is in fact
problematic.

When it comes to victims, there are no specific tools or national mechanisms
as a reference to recognize them especially among illegal immigrants and to
provide protection for them. There are no specific methods to help victims except
what the child protection code provides guidelines against sexual or economic
exploitation of children such as prostitution or begging. There are no exact data
about the nationalities and sexes of victims. No exact data about the re-trafficked
victims and the reasons which made them fall again in the hands of traffickers.
There are no data on mechanisms and tools of directing victims to specific
authorities or facilities for protection and help.195 No exact statistics about the
different categories of trafficked victims but the one about the foreign victims
trafficked into Tunisia and the Tunisian women trafficked abroad in prostitution. It
is true that maybe the explicit cross-border forms of trafficking such as the
Lebanon case are not wide spread, but trafficking in Tunisia is increasing and the
denial by the public for the little knowledge and the denial by authorities helps in
aggravating the situation and subjugating more women to more victimization,
suffering and loss of their rights. Therefore, the country is violating what Article 46
of the constitution says about protecting women.!%6 The government does not
encourage victims by any kind of policies to come forward ask for prosecution of
their trafficking offenders.197

The matter of reintegration is off the table as the absence of the specific law
has led to the absence of specified centers in taking care of reintegrating victims
back into their societies. Even though the government is cooperating with

195 Official Governmental Document: The Response of the Ministry of Justice about the Country‘s Efforts in
Fighting Trafficking in Persons in Tunisia, appendix I.

196 The State commits to protecting women's achieved rights and works to promote and develop them. The State
shall guarantee equality of opportunity between men and women in the bearing of all responsibilities and in all
fields. The State shall strive to achieve equal representation for women and men in elected councils. The State shall
take the necessary measures to eradicate violence against women.

197 Department, U.S State. «U.S. State Department Trafficking in Persons Report.» June 2013. www.state.gov. 4
February 2015 <http://www.state.gov/documents/organization/210742.pdf
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international organizations and actors into offering temporary shelters and social
services to Libyans, Syrians, and other people fleeing political unrests. There are
no previous registered cases of cooperation with other Arab, African or Western
states in judicial and security matters.!98 There are no specific data on the number
of victims who received protection services with all its different forms, without
specifying their ages, sexes nationalities and the type of services they got.19°

Finally, Tunisia not only risks the well-being of its citizens for not applying
its own national law, but also risks the United States aids and its classification of
Tunisia on its trafficking ranking. This means the country will hit the lowest level
at the Tier List, which is for those states that put the least effort in fighting
trafficking.

CONCLUSION

This research helped me discover some facts about trafficking in women in
Tunisia. The first chapter of this research traced the historical timeline of the
emergence of slavery and trafficking in persons throughout history. It also defined
concepts necessary to understand the phenomenon of trafficking in women in
Tunisia as it shows the relations between the different faces of slavery that are
embodied in trafficking. The chapter explores the different forms of exploitation
which affect a female victim according to the new legal texts and definitions such
as the Palermo Protocol. It adds to this the new definitions introduced at the
Tunisian national context through the new anti-trafficking bill of law. This bill
brought new concepts of exploitation to the surface in relation to women’s rights,
such as renting women wombs and forced marriage. In addition, it creates a link
between traditional slavery in Tunisia in the past with today’s trafficking. By
introducing the new post-revolution Tunisian context, exploitation with all its
forms in Tunisia makes more sense today in the light of the recent changes at the
social, political, economic and legal levels. The first chapter also tackled
trafficking in women from a gender perspective, showing the main reasons making
of women the biggest proportion of abused citizens in their societies.

The second chapter shed light on the legal developments of trafficking-
related laws which advanced starting from the early 1900s. International legal
instruments played an important role in combatting slavery and putting trafficking
in its current context today. If it was not for these tools, slavery would have been
more spread and more victims would have had to endure inhumane practices. The
Palermo Protocol which came into practice in 2003 was the latest international

198 Supra Note 195

199 See Appendix II

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
64



The Developments of Trafficking in Women in Post-Revolution Tunisia. Haffar.

instrument to put forward a global accepted definition, mechanisms, and strategies
for a better updated fight against trafficking. Although Tunisia signed and ratified
this Protocol accordingly in the same year as a way of compliance with
international standards to fight the trafficking crime, it failed to validate its own
national anti-trafficking law on time. The Tunisian legal system still lacks the
practicality in dealing with such crime and its victims, as laws of the Penal Code
applied today have proved to be inefficient in prosecution and protection. The
Tunisian legal framework is out of date and short in achieving justice to affected
women victims of trafficking. Experts and concerned authorities found themselves
obliged to put forward more efforts in the field of fighting trafficking. They started
to organize workshops, campaigns to bring the proper know-how of fighting
trafficking and protecting victims. However, these efforts are still limited and need
to be boosted in an efficient manner.

The last chapter examined the scene of trafficking in post-revolution Tunisia.
It explained how the revolution played a catalyst in advancing forms, categories
and numbers of trafficked women. Throughout the chapter, I analyzed categories of
vulnerable groups in Tunisia. Students, single mothers, and immigrants make up a
big portion of the total number of victims. In addition, the research presented
statistics of both categories of transnational trafficked women in Tunisia. Ivorian
women make up the majority of foreign women trafficked in Tunisian for servitude
with 58 percent of the total number followed by Nigeria with a total of 22
percent.200 Tunisian women trafficked abroad for sexual exploitation make a total
of 88 victims in 2014.201 Moreover, the new forms of trafficking in post-revolution
Tunisia include the Jihad al-Nikah on which no concrete data could be traced for
the fact that there is so much secrecy on the issue. Tunisia makes a perfect country
of origin, transit and destination of trafficked victims with a strategic location at
the tip of the African continent that makes it a great attraction to illegal immigrants
fleeing their African countries towards the European continent. The advance of
technology, education and lack of employment make many women seek better jobs
abroad. Traffickers find a great opportunity to exploit women with false promises.
Here one can mention the case of eighty five Tunisian women who were pled
guilty upon their return to Tunisia from being trafficked in Lebanon into
prostitution.

The focus here was on the notion of re-victimization of Tunisian women.
Women exploited in prostitution once trafficked face harsh accusations from
Tunisian authorities. They are not considered as victims unless proved otherwise -
according to articles 231 and 232 of the Penal Code-and might end up convicted

200 See appendix V for full statistics

201 See appendix IV for full statistics
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for a year imprisonment. This is a consequence of the absence of specific laws
categorizing victims as such. The new Tunisian Anti-Trafficking bill of law puts
forward the notion of exempting victims from the effort of proving their innocence
and automatically categorizes them as victims regardless of their situation.

Trafficking in women in Tunisia has reached a new alerting status and needs
more attention. Although governmental and non-governmental bodies have started
to put more efforts in standing against this phenomenon, there still remains a huge
lack in combatting its growth and development. Today, we see more of it than
yesterday, and it exists in all forms and corners of the country. Look around
carefully and you might detect a victim, but the public might be ignorant of the
whole thing since there is little knowledge and awareness about the issue.

Throughout this research, I faced many challenges that hindered my data
collection. First of all, the topic is new to the Tunisian scene and not much research
has been done about the issue. I had to conduct my own field work to get first-hand
information. Second, I faced a lot of difficulties to reach victims. When I applied
for an authorization from the ministry of interior to meet certain victims related to
the Lebanon case or to the Jihad al-Nikah or even prostitution, I was faced with
rejection and all I got was false promises. When it comes to the Jihad al-Nikah, |
could not find any proper documented cases to study and introduce in my research.
In addition, reaching victims through the NGOs was also difficult as the number is
limited and these victims refuse to be interviewed for safety measures. Third, the
lack of knowledge of some of the interviewees was problematic for the research for
not enough showed awareness in regard to this issue. There is a lack of
understanding about the definitions and forms of trafficking in persons and I had to
explain it practically to every single person instead of getting the information I
seek from them. There were some problems reaching certain officials which
prevented further collection and analysis of data. In many cases I also was not
welcomed and helped even by some NGOs.

During this research, I came to find recommendations on a professional level
given by organizations, national authority officials and experts in different sectors.
I will put forward some of these recommendation that might really help improve
the scheme of fighting and preventing trafficking in women in Tunisia, and provide
a basis for a better way of dealing with victims.

The first thing that has to be done at the legal level for a real fight against
this crime is to pass the anti-trafficking law for the importance of having a specific
legal framework at the national level. The anti-trafficking commission already
mentioned in Chapter II should start working as soon as possible to take in charge
many anti-trafficking actions and future plans. This commission could create a
database for statistics and launch awareness campaigns. Educational campaigns,
seminars, and workshops should work on raising awareness about trafficking for a
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better prevention. It is important to start implementing measures against
discrimination vulnerable groups face, especially in relation to gender, origins,
region, occupation, and family status (divorced women and singles mothers).202

A comprehensive national action plan should be taken into consideration in parallel
with the legal framework. In fact, laws related to the protection of vulnerable
groups have to be reinforced by the government and laws failing victims should be
revoked. There must be an adoption of national legislation for asylum seekers, and
a reinforcement of laws concerning illegal immigrants.

Second, when it comes to victims, the government should develop measures
and techniques to identify victims through providing trainings for specialized
authorities among vulnerable groups, illegal immigrants, asylum seekers and
foreigners working in Tunisia.29 The government should set up specialized
shelters and centers to help and assist trafficking victims psychologically,
physically and socially in to protect them from their traffickers. This should
include a green line and a toll free center for instant reach of authorities.
Developing a National Referral Mechanism - which includes all stakeholders in
order to strengthen national cooperation including governmental bodies, non-
governmental bodies, civil society, international organizations, local unions, UN
agencies and even media outlets - to cover all aspects for the protection and
assistance of victims.204 It is necessary to create measures for transnational victims
to go back home and help them with their reintegration in their countries of origin.
The states should provide alternatives to laws of repatriation of victims especially
when they need the protection of the destination country, such as resettlement in a
third country.205

Creating cooperation and partnership between the state and the private sector
to guarantee national victims get access to education, trainings, and employment is
a must. There should be a focus on strengthening the capacity of police officers and
border control officers and justice ones through trainings of investigation research
techniques for a better reach of victims and traffickers.

When it comes to the regional level, it is recommended to initiate a
collective database for information and statistics. Exchanging legal and technical
expertise help alleviate the level of deterrence in the region as a whole. Creating a
mutual fund among these states of the region for supporting and integrating victims

202 The International Organization for Migration, "Baseline Study on Trafficking in Persons in Tunisia: Assessing the
Scope and Manifestations." 2013, http://tunisia.iom.int, 15 February 2015.

203 5.d The United States Department, http://www.state.gov, 14 April 2015 http://www.state.gov/documents/
organization/226849.pdf.

204 Supra Note 202

205 Jhid
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could bring some positive changes in their lives. It is also suggested by the
Ministry of Justice to Support the Arab initiative into building capacities through
the intensive training workshops and regional meetings to help authorities work in
this matter.20¢ Sami ben Houidi stated the importance of strengthening the fight
against poverty as it helps save many prospective victims. Understanding the
schemes of unemployment help overcoming the obstacles created by poverty and
which in turn affects the Tunisian population.207

At the personal level, I have come across some ideas to help improve the
fight against trafficking. I believe it is highly important to work on strengthening
the capacity of civil society and to create NGOs interested in trafficking in persons.
Hence, it is impossible to fight trafficking networks and help vulnerable women at
risk without launching NGOs specialized in this field who could have trained staff
into identifying and assisting different forms and categories of national and cross
border victims. These NGOs could take in charge the responsibility to raise
awareness among university students and even reach out to the Ministry of
Education to spread the knowledge through integrated curricula and textbooks. In
relation to the exploitation of domestic servants, there should be specialized
inspectors assigned for checking homes where potential victims could be recruited.
Moreover, the public needs a comprehensive understanding about the topic in the
light of the immense ignorance demonstrated by citizens. This could be done
through print-outs, leaflets, booklets and catalogues to be distributed in public
spaces in different events. It could include introducing the definitions of
trafficking, the ways it may happen, who could be a victim, how to detect one and
report him/her to authorities. It could also include authorities to directly reach them
for any suspected crime. Finally, when I think about cases like the Lebanon one, I
find it beneficial if the state keeps track of women who travel for jobs abroad and
create a rescue team. This strategy could work if the state makes sure to keep the
contacts of these working women and to contact them upon their arrival.
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Appendix 11

Ministry of Justice document on the efforts of Tunisia in the fight
against trafficking in persons
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Appendix IT1

Government’s agenda in relation to trafficking in persons
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Appendix IV

Statistics handed by Ministry of Interior, January 2015 by Najet
Jaoudi about trafficked Tunisian women in the Gulf and Lebanon.
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Appendix V

Statistics handed by the IOM in April 2015 about the profiles and
numbers of victims of trafficking assisted in Tunisia (2012-2015)
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Servitude domestique 36
Exploitation dans le travall farce

Exploitation sexuclle et travail forcé 1
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L2 majorité des victimes sont des femmes dgées de 18 3 52 ans.Parm e femmas un grand nembra vieanant
de la Cote d'lvoire (22temmes), et elles ant ete exploitées dans la servitude domestique 3 Turis et sur le
littara unsien.

Un autre grouge dejaunds femmes nigéianas vioimes de |3 trale, a ¢te détecte parmi les migrants rréguliers
rescapés en mer e 2012 elles avaent éle eaploitées en Libye dans ks servitude domestique, ot des indices
mantraient qu'elles allalent possibement &tre pxploitées dans |3 prosttution forcde une fois arrivées an

Europe,

£n outre, 5 hommes axploités dans le travail forcd (L dans “sgriculture, 1 dans ke bitimens, 1 dans la
restauration et 2 dans I'induste du spectacie) ont ¢te icentifids 45 ass stes par I'OIM,

La majarité des vidtrmes sont des adultes (383%). Pourtant, 5 victimes de la traite de moins de 13 ans
(natianalites @ 2 Nigérlanes, 2 malriens et 1 Malien), soit 15%, ont dgalement €t assistees par FOIM Tumsie.

En termes d'assistance, I'CIM a soutenu les victimes en matiere d"hébergement, kit d’hygléne, assistance
medicale, assistance jurldique, conseil/arientatian, ot assistance au retour volontaire ot & |a réirtégration
dans beur pays d'origine.
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Appendix VI

Certificate from the ATFD as a proof for not being able to get
through to victims testimonies
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Appendix VII

Victim Testimony 1

The testimony as taken from original source, IOM:

L., a 20 year old young woman, was engaged before her departure for Dubai.
She comes from a middle class family and stopped her studies in order to follow a
beautician training course. One of her Tunisian friends, who had lived some time in
Dubai before returning to Tunisia, praised the economic opportunities there. She
said she knew a woman who worked with her brother in the labor migration of
Tunisians to Dubai. L. then gets into contact with this woman who reassures her
and her fiancé, on the seriousness of the job offer in a beauty center. Recruitment
criteria are physical beauty and being young. The visa and contract of L. are
quickly prepared. The contract states that she will work in a beauty salon owned by
the woman in question. She does not advance any travel expenses. These will be
deducted from the salary she receives in Dubai. L. left Tunisia in November 2012.
Upon arrival, she is received by a Syrian man. He allows her to use his phone to
contact her fiancé. She tells the latter she was taken to a house hosting Tunisian,
Moroccan and Algerian women and not into a hotel, as originally intended. For
some time, L. remains unemployed. They were preparing her papers and her badge,
she explains to her fiancé.

Time goes by and L. no longer answers her boyfriend when he calls at night.
The few times she picked up the phone, it was after 3am when she was drunk.
However, L. did not drink alcohol before leaving for Dubai. L. told him that she
worked from 22pm to 03am, with a break at midnight. It was difficult, according to
her fiancé, to know whether she consented or not to exercise that activity at night.
Worried, the fiancé of L. called the woman who hired L. asking for explanations.
She said that alcohol was prohibited at the workplace of L., and that it was not her,
but the man who employed her. Later, L. called her boyfriend at night, drunk and
crying, telling him about humiliating working conditions. Her calls are interrupted
and she is still under control. She was able to talk to him three times in three
months. It is forbidden for women to go out, call or use Internet telephony (Skype).
The fiance of L. contacted her employer, without success.

They eventually got back to him via Facebook and suggested that he should
recruit beautiful young women between 20 and 28 in Tunisia for 100 dinars per
head (50 Euros). In just three weeks, the network could have recruited 28 women.
Some young women working with L. returned to Tunisia on February 10th, while
some others were transported to Turkey. He learnt that his fiancée was in Lebanon.
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He learned that the contract signed by L. was falsified and in English,
misunderstood by his fiancée. L. was supposed to come back with the others, at the
end of her contract, but her employer decided differently. As of February 12, he
could no longer get in touch with his fiancée. L. was detained by Tunisian
authorities upon her return to Tunisia. In this case, all the elements are present to
conclude, a priori, to a case of trafficking into sexual exploitation. L. was recruited
and transferred from one country to another on the basis of deception about the
nature and conditions of the work. Her movements and external communications
were monitored. She was housed with women of different nationalities in one
place, with the presence of alcohol as a means of control used by traffickers to
enslave their victims. The fact that L. could earn money does not change her status
as alleged victim. In order not to disturb the families and relatives of their victims,
but also for better control, traffickers sometimes offer to pay them. This salary
doesn’t make them any lesser victims of trafficking.

Upon her return from Lebanon, L. was arrested for illegal prostitution and
considered a criminal. She may be convicted for an offense that she was probably
forced to commit. She no longer has the support of her fiancé and risks the
rejection of her family if they discovered her activities.

Measures must be taken to sensitize police and Justice Officers, the Media
and the general public, to not re-victimize these young women by condemning or
stigmatizing them.
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Appendix VIII

Victim Testimony 2

The second testimony of Father David from Caritas NGO in Sfax- the
original one as provided by ATFD in French:

Je suis tres heureux d’étre invité par I’ ATFD pour rendre témoignage sur la
situation des domestiques ivoiriennes ici a Sfax en Tunisie. Je dis merci a tous les
membres de I’ ATFD pour cette belle occasion qui nous permet d’étre la voix des
sans voix, de celles qui sont confinées dans les maisons et ne peuvent pas sortir par
peur d’étre violentées une fois encore par leurs maitres et maitresses.

Ceci dit, ce que j’essaie d’exprimer ici est né de mon expérience d’€coute et
d’observation aupres de celles que nous appelons « petites bonnes ivoiriennes.
C’est plus un partage qu’un texte scientifique !

Le P. David préside I’enterrement d’un migrant au cimétiere chrétien de
Stax. Ces derniers mois j’ai regu six coups de fil de six filles différentes, sans
compter celles et ceux qui contactent mes autres confreres, car le phénomene
touche aussi les garcons. Comme c’est un témoignage, je me borne sur ce qui me
concerne.

Elles m’appellent et on se donne rendez-vous soit a la paroisse soit au 52
(c’est ainsi que beaucoup appellent le presbytere car 1’adresse est 52 Av. Taieb
Mehiri). Les histoires de celles que j’ai rencontrées différent rarement : elles sont
ivoiriennes et plus précisément d’ Abidjan, elles portent des prénoms chrétiens et
sont arrivées ici par un réseau qui semble trés organisé. Le mode opératoire aussi
varie peu, et celui qui revient souvent est le suivant : la fille va a la plage de Grand
Bassam, un garg¢on I’aborde, dépense sans compter et finalement ne demande rien
en échange. Une a deux semaines plus tard, il appelle la fille et lui fait savoir qu’il
a besoin de son aide. Il a un frére en Italie qui est un homme d’affaires, il voyage
beaucoup et il a besoin de quelqu’un de confiance pour surveiller de pres ses
affaires ; il a pensé a elle car elle a I’air sérieuse. Il est prét a payer son billet
d’avion d’Abidjan-Tunis, car elle n’a pas besoin de visa pour rentrer en Tunisie.
Mais elle doit contribuer par la modeste somme de cent mille francs CFA ( environ
155 €). Des qu’elle arrive en Tunisie, un autre frére sera la et se chargera
d’organiser le reste du voyage.

La fille se laisse emballer et c’est le début d’un voyage en enfer : arrivée a
Tunis, quelqu’un I’attend a 1’aéroport ; des 1’aéroport 1I’escroc récupere tout ce
qu’elle a sur elle comme argent . Il I’a conduit dans un appartement ou elle trouve
d’autres filles entassées. Toutes esperent un jour regagner I’Europe. Mais pour cela
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il faut de I’argent. C’est la raison que le démarcheur avance pour les plonger dans
toutes sortes de trafic : prostitution, serveuses dans un café, bonne dans un foyer
etc.

Pour celles qui sont envoyées dans une famille sfaxienne le démarcheur leur
fait savoir que c’est lui qui a payé son billet d’avion et il réclame 5 mois d’avance
sur le travail que va effectuer la fille. La fille est payée entre 450 et 500 Dinars
tunisiens, soit entre 225 et 250 € le mois. S’il prend 5 mois de salaire cela lui fait
soit 1125 € ou 1250 €. Or, un billet d’avion Abidjan-Tunis aller/retour dépasse
rarement les 600 € ! A cela il faut ajouter tout I’argent récupéré sur elle a I’aéroport
qui est souvent la cotisation de la famille, fruit de la vente du terrain de tel frére ou
oncle pour I’aider a atteindre 1’Eldorado.

Le pire c’est le travail que la fille doit effectuer pour rembourser cet argent
empoché par le démarcheur : Elle est la premicre a se lever dans la maison et la
derniére a se coucher et la plupart du temps ce sont de grandes maisons, en plus
avec 2 a 3 voitures une pour madame, 1’autre pour monsieur et la troisiéme pour
conduire les enfants a 1’école et c’est la pauvre qui doit se lever tot pour laver ces
voitures, arroser le jardin, nettoyer la maison, préparer les enfants pour 1’école.
Elle travaille entre 14h et 16h par jour. Ce qui fait que la plupart d’entre elles, au
bout des 5 mois elles sont fatiguées, pour ne pas dire fanées et demandent a partir
d’elles-mémes avec z€ro dinar : elle a travaillé pour un autre. Partir d’accord, mais
ou aller ? Retour a la case de départ. Soit elle retourne chez son démarcheur et 1a
elle est exposée a tous les chantages ou bien elle trouve une autre famille et
recommence le méme travail avec le méme calvaire car elle est exposée a toutes
sortes de violences : physiques, sexuel, psychologique.

En 2013, I’'une d’entre elles était décédée : il n’y avait pas de chauffage dans
sa chambre et pour se chauffer elle a allumée le charbon de bois et le lendemain on
a trouve son corps sans vie.

Au mois de mars 2014, je suis allé visiter une autre fille hospitalisée a Sfax
et souffrant gravement du VIH avec un enfant de trois ans en charge.

Malgreé tout cela les familles en Cote-d’Ivoire continuent de croire au
miracle et envoient de I’argent pour ces filles afin d’aller au bout de leur objectif :
I’Europe. Par exemple : cette année en quelques mois, j’ai recu des virements
successivement de 800, 550 et 525 DT pour trois filles de la part de leurs familles
pour qu’elles continuent leurs voyages et ce ne sont pas des familles aisées. La
plupart, pour envoyer ces sommes, sont obligés de vendre terrains et produits
agricoles pour soutenir leur fille : véritable investissement dans le vide.

Toute tentative que nous avons menée pour encourager les filles a retourner
au pays a ¢été vaine. Elles percoivent leur retour comme un échec et préférent
trainer les pieds ici et s’exposer a tous les dangers.
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Appendix IX

Victim Testimony 3

Third Testimony of a Malian victim as originally taken from Amal NGO:

This is a presentation of a case of a young African victim of trafficking into
domestic servitude.

K. is a young Malian who 1nitially suffered a border smuggling network. In
fact, the network promised to help her cross borders to settle in a country of
Europe. But they convinced her that before they reach Europe, they will pass
through Tunisia first where she should work as a hairdresser in a beauty salon with
a formal contract. To be able to cover the expenses of her movement from Mali to
Tunisia and then to Europe. Upon her arrival to the Tunisian land, K. found herself
at a wealthy family, her papers were confiscated by the recruiter and she was not
allowed to go out or to leave. She worked day and night without stopping. This
situation went on for months, until the time when she was spotted by a member of
the church who helped her to contact the authorities concerned.
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Appendix X

Upon request, audio file available from author.
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Introduction

Human trafficking though internationally defined (UN, 2000), needs a
national definition relevant to its occurrence within the territorial jurisprudence of
the nation experiencing it.! In Ghana, the Human Trafficking Act 2 broadly defines
human trafficking as:

the recruitment, transportation, transfer, harbouring, trading or receipt of
persons within and across national borders by a) the use of threats, force
or other forms of coercion, abduction, fraud, deception, the abuse of power
or exploitation of vulnerability, or b) giving or receiving payments and
benefits to achieve consent. Exploitation shall include at the minimum,
induced prostitution and other forms of sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude or the
removal of organs. Placement for sale, bonded placement, temporary
placement, placement as service where exploitation by someone else is the
motivating factor shall also constitute trafficking (Articlel: Clause 1-3).

This definition provides no distinction between the trafficking of adults and
the trafficking of children. Although article 42 of the Human Trafficking Act
(2005) makes reference to the possibility of children being victims of human
trafficking, it falls short of an explicit definition of the concept, setting the scene
for multiple definitions, with the inevitable difficulties that emerge from such legal
imprecision.

1 (UN, 2000, article 5)

2 Human Trafficking Act (2005 as amended in 2010)
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Article (1) clause (4), of the Human Trafficking Act (2005) states that:

where children are trafficked, the consent of the child, parents or
guardian of the child cannot be used as a defence in prosecution under
this ‘Human Trafficking’ Act, regardless of whether or not there is
evidence of abuse of power, fraud or deception on the part of the

trafficker or whether the vulnerability of the child was taken advantage
of.

Taken in isolation, the above reference in Article 1, Clause 4, is not enough
to enable anti-trafficking agencies to identify child victims within Ghana. It is in
this regard that we set out to explore the understanding of child trafficking within
Ghana, from the perspective of anti-trafficking agencies with some responsibility
for implementing or responding to the Human Trafficking Act.

The importance of a shared understanding, endorsed in law (for instance 3),
as to what constitutes child trafficking within a country cannot be over emphasized.
Studies have shown that lack of clarity or existence of human trafficking
definitions jeopardizes services rendered to victims. For instance, in their study,
Skilbrei and Tveit* concluded that the definition of human trafficking, as outlined
by the Palermo Protocol3, could be applied to other social problems such as
economic migration. Their study, which focused on sex trafficking in Norway,
found that the identification of victims of sex trafficking in a society where
commercial sex work exists (illegally) is a difficult task for law enforcement and
welfare workers. While economic migrants who engage in commercial sex work
do so voluntarily, victims of sex trafficking have no choice with respect to sexual
exploitation. The only criterion that could help identify the victims of sex
trafficking from economic migrants is the consent of those involved. But because
the Palermo Protocol® over-ruled the issue of consent in human trafficking, both
categories of sex workers were treated sometimes as victims of human trafficking
and at other times as economic migrants, to the detriment of those trafficked and in
need of assistance.’

3 Ibid no 2
4 Skilbrei and Tveit (2008)
SIbidno 1
6 Ibid no 1

7 Ibid no 4

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
136



Understanding Child Trafficking within Ghana: Stakeholders’ Perspective. Hamenoo. Agyire-Tettey.

Further, in article (3) sub-paragraph (c) of the Palermo Protocol & on child
trafficking, the focus suggests that ‘the recruitment, transportation, transfer,
harbouring or receipt of a child for the purpose of exploitation shall be considered
‘trafficking in persons’even if this does not involve any of the means ‘force or
other forms of coercion’ set forth in sub-paragraph (a)’, having in mind that ‘any
person under eighteen years of age’is a child according to article (3) sub-
paragraph (d), is in isolation, clear. However, the ambiguity in article (3) of the
Palermo Protocol comes to light when considered alongside child labour, with
emphasis on exploitation as the core incriminating element of child trafficking.
Thus, without consideration for consent (which is the case when the best interest of
a child has to be protected), it is easy to confuse child trafficking with child labour
and vice versa in some situations.

The definition of a child as used in the Palermo Protocol® has been described
as a westernized definition that excludes the working child.!® Western societies,
according to!! perceive childhood as a blissful moment in one’s life where
protection and provision are the guardian's responsibility. To this effect, the
Palermo Protocol’s (2000) definition of child trafficking may be irrelevant in
Africa.l2

The importance of a uniform definition of human trafficking is also seen in
the quest to obtain statistics on its occurrence and the number of existing victims.
As noted by Makisaka!3, though human trafficking is recognized globally as a
crime, the number of people trafficked each year is not known. Research attributes
the absence of accurate statistics on human trafficking to definitional
inconsistencies at both the international and national level, which makes the
identification of trafficking cases and reporting problematic.!4 While certain
activities may be counted as trafficking by the standards of the Palermo Protocol
(2000), individual countries may differ in qualifying those same activities as
trafficking. For instance in Iran, where adulthood is attained at the age of 9-years
for girls and 15-years for boys, children of these ages could be given into marriage,

8 Ibid no 1

9 Ibid no 1

10 (Manzo, 2005)

11 Goldson (1997)
12 Tbid no 10

13 Makisaka (2009)

14 Tbid no 4
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and it would be legal.!5 In Ghana, this same act, considered in the light of the
Human Trafficking Act of Ghana, constitutes trafficking, because it considers
people below the age of 18-years as children and child marriage as an offence.

In short, the difficulty in identifying victims of trafficking is caused by the
lack of clarity in defining human trafficking.!6 Given this lack of certainty, human
trafficking is perceived as a hidden crime!” be it at the international level or the
national level. It is in this light that we set out to explore whether or not there is a
consensus between anti -trafficking agencies within Ghana on what constitute child
trafficking.

Methodology

The study was carried out in the Accra Metropolis of the Greater Accra
region and the Krachi district of the Volta Region of Ghana. The Accra Metropolis
was selected because it is the seat of governmental anti-trafficking agencies
collaborating with International Non-Governmental Organizations (INGOs) and
Local Non-Governmental Organizations (NGOs) to rescue and return trafficked
children. The Volta Region, on the other hand, is one of the areas serving as both
an origin and a destination for many of the children trafficked for labour on Lake
Volta and has NGOs that collaborates with the stakeholders from the Greater Accra
metropolis.

The selection of participating organizations was based primarily on access.
First, all Governmental anti-trafficking agencies were identified and approached to
participate using existing contacts. All the agencies approached agreed and
participated. Although there are a number of INGOs involved in anti-trafficking
activities in Ghana, one of them is most widely known and its activities as
representing what most INGOs involved in fighting human trafficking do. This
organization’s agreement to be part of the study influenced the researchers’ choice
in selecting partner local NGOs situated in the Volta region, from where most
trafficked children are rescued within Ghana. A number of fishermen were also
conveniently selected for the study.

A total of 14 adults were interviewed. For the agencies, the individuals
identified by their various heads to represent their organizations form the working
base of each of the selected organization. Thus, these individuals are the experts
who go to the field to rescue, educate and likely to prosecute possible offenders.

15 (Shapouri, 2007)
16 (Tyldum and Brunovskis, 2005)

17 Ibid no 16
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They are thus seen as constituting a body that has in its custody the needed
information for the study.

The study adopted a phenomenological approach based on the desire to
grasp the individual meaning accorded child trafficking as stakeholders in the fight
against it. Phenomenological approach is described as a qualitative enquiry
‘interested in analytical and descriptive experiences of phenomena by individual in
their everyday world’.18 Though not victims of trafficking, understanding how
stakeholders encounter the definition of child trafficking as per the Human
Trafficking Act is as important as how effective they work with victims. The study
thus made use of in-depth interviewing because of the questions it sought to
explore.l® The following questions were thus raised: a) how do the various anti-
trafficking agencies define child trafficking within Ghana? And b) do their
definitions agree with the Human Trafficking Act (2005)? This method was chosen
in order to generate rich data that fits the Ghanaian context.20

The interviews were conducted in English at the selected organizations.
Most of the people interviewed apart from the unit heads of the institutions shared
office space. To ensure the interviews were conducted in a conducive atmosphere,
participants arranged for personal spaces upon prior notice of the interviewing date
for the interview to take place. This enhanced privacy and quality of the audio
recording which was permitted by participants. Each interview lasted between
forty to sixty minutes. The fishermen were however interviewed ashore Lake Volta
in Ewe (the local language of the people of the Volta region of Ghana) which was
later translated into English by the authors who are fluent in both languages. The
fishermen were identified through the help of the chosen local NGO that is
negotiating the release of some children working in bondage under the fishermen.

18(Eddles-Hirsch, 2015, p.251)
19 (Silverman, 2006, p.7)

20 (Patton, 1990)
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Participants Summary

Number
Stakeholders Participant’s Position of
Participants
International Non-Governmental Field Manager — Anti-trafficking Unit 1
Organization Unit Administrator 1
Central Region Field Coordinator 1
Volta Region Field Coordinator 1
Security Agency Anti-trafficking Field Officer 1
Supervisory Officer 1
Governmental Ministry Staff (child protection division) 1
Local NGO — rescues, shelter and Manager 1
reintegrate trafficked children Field officer )
Shelter managers 2
Fishermen 3
Total
14

Ethical Consideration

Ethical approval was secured from Queen’s University, Belfast for the study
as part of a dissertation, and care was taken to adhere to high ethical standards
throughout the study. Respondents were provided with accessible information and
informed consent was obtained from all interviewees. Data were stored securely
and confidentiality was guaranteed. Therefore, in this paper, the names of the
individuals interviewed are replaced with their various organizations who have
agreed to be identified in the study.
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Results

The outcome of the study throws light on the interpretation of the Human
Trafficking Act (2005) by individual anti-trafficking agencies within Ghana. The
various interpretations point to considerable disagreement on what constitute child
trafficking for labour purposes and child trafficking within Ghana. These
disagreements, the study found comes from the lack of explicit definition of child
trafficking by the Human Trafficking Act (2005).

Legally, the Human Trafficking Act (2005) is the criminal code that defines
Trafficking in Persons and provides guidelines for its prevention and provision for
trafficked victims. Although Chapter Two of the Human Trafficking Act (2005)
provides the definition of human trafficking, further provisions refer to children
who are regarded as ‘persons below the age of 18 years.2!

Deductively, child trafficking according to the Human Trafficking Act
(2005) 1s trafficking of persons below the age of 18 years. For an intervention
strategy, the Human Trafficking Act (2005) stipulates that reported or alleged
human traffickers (not only child traffickers) must be arrested by the police or
private persons without an arrest warrant (Article 11-13), taken through legal
proceedings, and, if found guilty, ‘imprisoned for not less than five years’ (Article
2). For victim protection, the Act mandates ‘the ministry’ to provide temporal care
which includes material support, counseling and other rehabilitation needs of the
victims (Article 15-16). Meanwhile, the Human Trafficking Act is silent on which
government ministry, of the many in Ghana, has the mandate to do so. In the long
term, the Human Trafficking Act recommends the reintegration of trafficked
victims with their families depending on the victims’ agreement (Article 17). The
Human Trafticking Act (2005) however, does not provide alternative intervention
for victims who may not want to return to their families. As noted by one of the
agencies involved in the study, enough is yet to be done by the government to
eradicate child trafficking within Ghana.

Countering child trafficking in Ghana is the duty of the government.
Government enacted the Human Trafficking Act since 2005, but it is not
playing any active role in educating people about it. Government’s actions
are only on paper, and not in practice. As for the Act, it is not working....
The Act is only on paper; in theory, for people to know Ghana has a law on
Human Trafficking. The issue of countering child trafficking seems a long
way from now... (Local NGO).

21 Ibid no 2
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As stated earlier, it is a near impossibility for any social problem to be
tackled when its definition is blur. According to the Local NGO, the Human
Trafficking Act ‘is not working’, meaning, it has no effect on eradicating the
problem. It is this concept of the Act not ‘working’ that the current paper is
exploring with a single question which is - what is child trafficking within Ghana?

Child trafficking definition based on age and movement

In considering the views of anti-trafficking agencies on what counts as child
trafficking within Ghana, opinions varied, with most failing to recognize child
victims as a distinct group of people deserving individual attention by the Human
Trafficking Act (2005) as is evident in the following:

As far as the Human Trafficking Act (2005) is concerned, we do not have
‘child trafficking’. What we have is human trafticking. Whether the person
is a child or an adult, the person is a human being. Although children are
the most vulnerable, they are humans so we combine all as human
trafficking - (Security Agency)

According to the security agency, although children are most at risk of being
trafficked, there is no separate definition for their trafficking, because they
(children) like adults are humans. This suggestion contradicts the Human
Trafficking Act (2005) which though silent on child trafficking definition used age
differences as the distinguishing factor between adults and children. In agreement
with the Human Trafficking Act, the International Non-Governmental Organization
(INGO) acknowledged age as the distinguishing factor between child trafficking
and the trafficking of adults.

Trafficking within Ghana and outside Ghana are the same. The difference
is that, there 1s a difference between child trafficking and adult trafficking.
They are two different categories, and the age of the person is the
differential point (INGO).

The two interview extracts above indicate how anti-trafficking agencies
within Ghana contradicts each other over what child trafficking is. While the INGO
identifies the need to pay particular attention to children as a separate category of
people, the security agency, does not see the need for such categorization.
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Child trafficking definition based on endangerment

A third agency, a governmental institution referred to here as ‘The Ministry’
perceives child trafficking in terms of geographical movement, and suggests
exploitation as the purpose of trafficking but not in all cases.

Trafficking has to do with movement ... of a person from one place to
another. But the fact that a person has been engaged in hazardous labour or
exploitative labour does not mean the person has been trafficked.... The
distinction between children engaging in exploitative labour and
trafficking has to do with the movement. ... parents could also use their
children for hazardous or exploitative labour and that will not amount to
trafficking...(The Ministry).

The Ministry does not consider the sole engagement of children in
exploitative activities as child trafficking, because, in their view, the child could be
engaged in such activities by his/her parents. The relationship between the
exploiter and the exploited is thus important to the Ministry.

Child engagement, not exploitation

Depending on the circumstance; anything that has the potential of
endangering the life of the victim, the growth of the victim and the
education of the victim is exploitation. As far as Africa is concerned, in our
various communities, we are all brought up to be handy with some craft
practiced in one’s community. For example in my community, we are
farmers so those days, weekends; we go to the farm to weed. If that has no
potential of endangering my life, has no negative impact on my growth and
education, I do not think that can be considered as exploitative - Security
Agency.

The above assertion does not exclude parents from the list of possible
traffickers as the Ministry would like to. The inclusion of parents as possible
traffickers, as evidence suggests, is another point of disagreement or inconsistency
in the definitions of child trafficking used by governmental anti-trafficking
agencies. Having said that, the INGO is indifferent with regards to the conditions
that constitute child trafficking. Generally, it considers ‘giving a child out to go and
work in exchange for money or some gain’ as trafficking, irrespective of who gave
the child out. The Ministry’s position is different.
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...parents do not sell their children... A lot of parents give out their
children, but not selling them. To sell means you are outrightly giving your
child out for money or for other economic benefits. But it is just like a
contractual arrangement between the traffickers and the parents that - my
child will come and stay with you, you will take the child to work, and at
the end of the day, you will impart some skill to the child and you give me
some remittances. It’s just like someone traveling to the United Kingdom
or the United States of America and remitting some money to the parents.
So it’s rather parents contracting their children and not selling - the
Ministry.

The Traffickers

In minimizing child trafficking within Ghana, the identification of traffickers
1s just as important as the identification of victims. When it comes to child
trafficking on Lake Volta, as might be predicted from the evidence above, there is
disagreement on whether or not parents who give out their children for rewards
could be classified as traffickers. That notwithstanding, the security agency is of
the view that the fishermen who use the children on Lake Volta cannot escape the
tag of a trafficker.

On Lake Volta, where children are used in fishing, we consider the
fishermen mostly as the traffickers. Human trafficking is an organized
crime. One person does not carry out human trafficking. They partner with
other people. There are those who serve as intermediaries; who recruit the
victims and provide them to the traffickers - Security Agency.

If the Security Agency sees child trafficking as an organized crime, carried
out in groups, who do the stakeholders perceive as the other possible traffickers?
As indicated below, the Security Agency, does not rule out the possibility of
parents being traffickers. In a more nuanced approach, they see the role played by a
parent in the trafficking of his/her child as determining of whether or not such
parent is a trafficker.

The Human Trafficking Act does not exempt parents if they play a role in
the recruitment leading to the exploitation of the victim - Security Agency.

To some extent, the INGO shares this view, but has some reservation on
parents being legally identified as such. This is because they recognise that, for
some parents, this may reflect a socio-economic necessity. They also recognise
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that, having entered into an arrangement which some parents might prefer to have
avoided, many parents do not receive the agreed ‘rewards’ from fishermen to
whom they handover their children, and only depend on promises to keep their
children in bondage.

Parents could be seen as traffickers, but even if we consider them as such,
the structures are not in place for us to implement the law as we should, so
the issue now is, are you prosecuting them because you think or know that
they are traffickers? By definition they are, but we do not look at them
with that criminal eye because you empathize with their situation. If you
look at the background of the children, majority of parents who give out
their children are really in need and it is like the only choice they had was
to give out their children for some economic benefit. For some parents, it
is not even the money, as some even do not get anything at all. They just
rely on promises from fishermen that never come - (INGO).

This illustrates the ambivalence in the position of the INGO on parents’
involvement in child trafficking on Lake Volta. The INGO attributes the lack of
clarity to the unavailability of rescue shelters to implement the Human Trafficking
Act (2005). The construction of child trafficking therefore depends on the
stakeholder’s role and its associated conflicts of interest. While the INGO that
works directly with child victims, is sure children are given out for gain, the
Ministry; a governmental institution, which advances the course of women and
children, will not classify parents as traffickers. From a law enforcement
perspective, the security agency includes parents in the list of possible traffickers.

The position of parents in the trafficking of their children is further stressed
by some of the fishermen to whom the children are supplied. According to
Fisherman 1 ...

...before someone becomes ‘gbovi’ (lit. child servant), it means the parents
have difficulties with life; and they are not able to provide for the family.
Therefore if someone in need of a work hand approaches them for the
labour of their child, they willingly give that child out. An agreement is
signed and the duration of ‘aboyomenona’ (lit. servitude), say 3, 4, or 5
years is decided within the agreement and the amount of money to be paid
to the parents for the child’s labour. Sometimes parents ask for part
payment of the money in advance. After the fulfillment of these conditions,
the child is taken by the fisherman from his parents to where he is
supposed to work (Fisherman 1).
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Although that quote from the fisherman does not suggest a lifelong custody
of the child by the one who uses the trafficked child, the study found the
orientation to child victims on Lake Volta to be similar to how goods are, once
purchased and used. In other words, their humanity is reduced to that of
commodities.

...we use children because they are a source of cheap labour. I started
fishing with 6 children using them as fishing hands. I realized the work
was progressing more than working with adults. When you work with
adults because they get drunk before going to work, they lazy about and do
not do much (Fisherman 2).

When the work is not going on as fast as it has to, the ‘afeto’ (lit. master)
beats the ‘gbovi’ (lit. child servant) to hurry up. It is common to use the
paddle. In the process some also get drowned and die. They usually get
drowned from diving to remove trapped nets. Uncommonly, some get
drowned through severe beatings. When children die, the fisherman is
fined a huge sum of money by the parents of the children. It gets rough
when the fisherman is unable to pay.... Usually, the case is settled at home,
the police never come in, but in a severe case, the police are involved and
the fisherman is arrested. If the fisherman is able to make his way out with
the police, the case can become that of a natural death (Fisherman 3).

Defined as a source of cheap labour, fishermen admit they do not have
patience for their child servants. Whatever needs to be done by a fisherman to get a
child servant to work is done, and this sometimes leads to their death. Money is
exchanged for the lost life and without this money the police are brought in with
the hope of seeking justice. Even at death there are cases of the police covering up
for the fishermen as suggested above. Given the brutalities involved in the
condition of service for these child fishers, some scholars like Manzo?? may refer
to them as slaves, but in Ghana, the term trafficked victim is commonly used.

Discussions

The findings signal important differences between anti-trafficking agencies
as to what constitutes intra-country trafficking. While the spokespersons of some
anti-trafficking agencies perceived child trafficking as a problem affecting a
distinct category of individuals (children) in Ghana, others were of the view that,

22 Manzo (2005)
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though children are most vulnerable to trafficking, there is no need for a distinction
between their trafficking and that of adults. This assertion should not be, as
children are found entangled in many social and cultural practices that are
synonymous in nature. In a society where children are engaged in labour as a way
of socialization, without a clear definition of child trafficking, children engaged in
labour could be perceived as trafficked leading to the diversion of resources meant
for trafficked victims’ rehabilitation as well as the non identification of victims. As
indicated?3 the lack of timely identification of victims of trafficking among other
factors 1s due to ‘the lack of a precise, consistent, unambiguous and standard
operating definitions as to what constitutes the act of trafficking, trafficker,
trafficked person and child’.

Geographically, some anti-trafficking agencies see no difference between
cross border trafficking and within border trafficking of children. Although both
cross border and within border trafficking have the exploitation of the victim and
the means of obtaining the victims sometimes in common, cross border trafficking
involves the movement through more than one territorial area.24 The practice
implication in this situation would be the possibility of rescue missions
disregarding the effect of moving to an unfamiliar geographical location on the
victim and this could have emotional implications towards recovery. This is in
agreement with Rafferty25 who observed that, ‘when children are trafficked away
from their families, friends and communities, their development and survival is
seriously threatened’.

Also, by definition, cross border trafficking involves at least two countries.
For the victims, this means that not just one state, but two or more states (source,
destination and transit) each with their own legal infrastructures, are implicated,
with all the inherent challenges regarding clarification of roles and intervention
protocols (ILO & CPCR, 2006). The distinction between cross border and within
border trafficking is thus important to ensure the children are provided with
adequate intervention. The lack of distinction, thus suggests a limited
understanding of child trafficking within Ghana by the anti-trafficking agencies.

Further, anti-trafficking agencies made reference to the Human Trafficking
Act (2005) when constructing their individual definitions of child trafficking. The
inconsistencies found in these individual definitions can be traced to the Human
Trafficking Act (2005) which, as previously pointed out, does not explicitly define
child trafficking, though there are subordinate clauses that made reference to it.2¢

23 Rafferty (2015, p.159)
24 (I0M, 2004)
25 Ibid no 23

26 Jbid no 2
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The problem of the variation in what constitutes child trafficking can only be
resolved when the legal instrument is clear on it, without which the assertion of
Gibbs, Walters, Lutnick, Miller and Kluckman?7 stands. In their study on child sex
trafficking, Gibbs et al28 noted that though the existence of child trafficking has
well been established, its understanding is still vague.

The issue of parents exchanging their children for gain was a central focus in
the definitions of child trafficking within Ghana used by anti-trafficking agencies.
While some expressed the view that parents exchange their children for gain
without hesitation, others vehemently defended parents as not sellers of their
children for gain, but as ‘contracting’ them for remittances. In his study on child
trafficking in India, Fernandes?® identified parents who played an active role in
giving their children out to traffickers as traffickers themselves. He also described
the giving of children by parents into trafficking as ‘child sale’. It is therefore not
out of place to classify parents who exchange their children for gains as traffickers.
The current situation of stakeholders having diverse opinion on the role of parents
is not healthy to the needed collaboration in tackling the problem. As noted 30 the
best approach in handling child trafficking is collaboration between agencies.
Collaboration can only thrive when there is a consensus on what the collaboration
is about.

Arriving at a definite conclusion on the identification of parents and other
blood relatives of children who participate in their recruitment into trafficking is
important to the definition of child trafficking within Ghana and its prevention.
Without clearly ruling out family ties between child victims of trafficking and their
exploiters, the culture of kin fostering by the members of the extended family will
always be a hindrance in prosecuting relatives who traffick children within their
families.

The extended family in Ghana is a source of social support to many family
members in times of need. According to Kumado and Gockel3!, a Ghanaian
extended family is like a social security net that serves as a buffer to the
unemployed, the physically challenged, the aged, the economically deprived and
children in need of care. In recent times however, the role of the extended family
has dwindled, due partly to a shift in Ghanaian social institutions, from being
community oriented to being more individualistic and market-led. This

27 Gibbs, Walters, Lutnick, Miller and Kluckman (2015)
28 Ibid no 27

2 Fernandes (2005)

30 Coppola and Cantwell (2016)

31 Kumado and Gockel (2003)
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contemporary life style leads many Ghanaians to depend on ‘semi-formally
institutionalised social security systems’.32 These semi-formalised institutions are
however the preserve of the economically fit.33 There are no long term child care
alternatives for the economically poor in Ghana. In addition, there are no child care
benefits or state support to families with children. The care and education of
children are therefore the sole responsibility of parents. In the absence of these
social support schemes, kin fostering - which is still an integral part of the
Ghanaian contemporary society - offers parents, especially the economically poor,
child placement options with relatives and non-relatives.

In the views of some scholars34 kin fostering is a transfer of care
responsibilities for a child by biological parents to blood relatives. However,
fostering a child is not limited to blood relatives. Children are also placed in the
care of non-blood relatives.3> Traditionally, placing a child in the care of kin or a
wealthy non-relative does not involve any legal procedure.3¢ The security of the
child is based on the goodwill of the practice and the trust parents have in the
person to whom they are transferring custody. According to scholars37 although
some children do not get the best of care in fostering, many get access to education
and the provision of their basic needs.

A further study carried out in West Africa by Sossou and Yogtiba3$, suggests
that the extended family system, which encourage the culture of kin fostering by
blood relatives, serves as an avenue for child trafficking. According to them3? kin
fostering, based on good will, has ‘lost its dignity’ due to the exploitation of
fostered children by relatives. They#0 asserted that, not only are children in Ghana
and other West African countries exploited in forced labour on cocoa plantations,
mines and quarries, some are also used as beggars, street hawkers, head porters and
as means of restitution under a cultural practice called trokosi, in Ghana.4!

32 Ibidno 31: 2

33 Ibid no 31

34 Kuyini et al. (2009)

35 Ibid no 34

36 Ibid no 34

37 1bid no 34

38 Sossou and Yogtiba (2009)
39 Ibid no 38

40 [bid no 38

41 Ibid no 38
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Based on the findings of the current study of fishermen asserting that parents
exchange their children for financial gain and the argument raised by Sossou and
Yogtiba4? on the exploitation by family members, it stands to benefit both child
victims of trafficking and anti-trafficking agencies if the Human Trafficking Act is
amended for the second time. The amendment is needed to indicate child
trafficking to constitute exploitation of children by others irrespective of their
relationship. When the issue of relationship is ruled out, identification of traffickers
will be easier and prosecution of offenders will be speedily done.

Further, the suggestion by the Ministry that child trafficking could be
compared to travelling abroad (United States of America or United Kingdom)
trivialises the issue of child trafficking. No matter how much money parents make
out of trafficking children, child trafficking is an infringement upon the child’s
right to live and develop under parental guidance. Taken away from his or her
familiar environment, trafficked children are also denied their right of association.
It is a setback in the attempt to understand child trafficking for such a view to be
held.

Conclusion

From the findings of the study, the absence of a specific definition of child
trafficking by the Human Trafficking Act (2005) in Ghana has fueled contradictory
views among anti-trafficking agencies on what constitutes child trafficking. The
study found disagreements between anti-trafficking agencies over whether
trafficked children need to be considered as a separate category of victims, and
about the most appropriate ways of intervening. To this effect, the security agency
was of the view that Ghana does not have any definition for child trafficking. The
INGO on the other hand identifies child victims of trafficking as a distinct group of
people, but sees no difference between child trafficking within and across the
borders of Ghana.

In contrast to the security agency’s views, whilst the Ministry agreed that
parents do ‘traffic’ their children, it was not prepared to legally identify them as
‘traffickers’. As said by the Local NGO, the Human Trafficking Act is not
‘working’. Lessons from the study of Skilbrei and Tveit43 in Norway should inform
us that, without clear definitions, scarce resources meant for the rehabilitation of
rescued trafficked victims could be used on other category of needy children at the
neglect of the victims. Having a precise definition of child trafficking will thus

42 Ibid no 38

43 Ibid no 4
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enhance the identification of the victims and guide the development of the needed
intervention strategy.

Recommendation

Given the discrepancies the study noted in the definition of child trafficking
within Ghana by the selected anti-trafficking agencies, it is a matter of urgency to
ascertain the effect of these contradictions on trafficking interventions within
Ghana.

The study highly recommends a further amendment of the Human
Trafficking Act (2005) to include an explicit definition of child trafficking, without
recognition of the relationship between the victim and the exploiter.

It is further recommended that the government set up a coordinating body to
supervise the activities of the various agencies involved in anti-trafficking
activities both at the governmental and the private sector. The coordinating council
should also be tasked to develop a working model in identifying, rescuing,
rehabilitating, returning and reintegrating child victims of trafficking within
Ghana.

Study Limitations

The study had some limitations worthy of mentioning. It is important to note
that not all anti-trafficking agencies as far as countering child trafficking in Ghana
is concerned were involved in the study. Though the study endeavored to include
the most recognized international non-governmental organization, there are other
international non-governmental organizations that were not consulted. Though
their exclusion may not have a significant impact on the study results, given time
and resources, their voice would have also been included.

Further, there are other local non-governmental organizations who are not
partnering with any international organizations in the fight against child trafficking
in Ghana. The views of those included in the study might therefore not be
representative of all local non-governmental organizations.
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Appendix

Interview Guide for Stakeholders

9.

1. What does child trafficking mean to you?

2. Is your agency aware of child fishing on Lake Volta?

3.

4. How has the Human Trafficking Act been able to handle child fishing on Lake

Does your agency regard all forms of child fishing as child trafficking?

Volta?

. Do you share in the opinion that children are sold by parents into fishing on

Lake Volta?

. Did the above opinion influence the enactment of the Human Trafficking Act?
. If yes how has the Human Trafficking Act addressed child fishing on Lake

Volta?

. Is the Human Trafficking Act as its wording stands contextually specific to the

occurrence of child trafficking of all forms in Ghana?

If yes, how do you perceive parents who give out their children to fishermen?

10.As an individual or a cooperate body, how did you contribute to the enactment

of the Human Trafficking Act?

11.Were your views considered in the formulation of the Human Trafficking Act?
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Associate Professor of Economics
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I. Introduction

Bookends. They support and protect the books that lie in between. They
preserve the content of the books, regardless of how good or bad it may be. If a
book is deemed unsatisfactory, it can be replaced with a better one. In this paper, I
show how consumers act as bookends for the production of goods and services.
Between their initial desire for a product and their final purchase of that product,
consumers support, protect, and preserve supply chains. Just as books can be good
or bad, so too can supply chains - good ones are characterized by gainful
employment and sustainability while bad ones are characterized by slavery and
ecocide. If a supply chain is deemed unsatisfactory, then consumers, positioned at
both ends of the production process, can use their influence to replace a bad one
with a better one.

To show how consumers bookend the production process and how they can
impact supply chains, I use evidence from Kevin Bales’ Blood and Earth: Modern
Slavery, Ecocide, and the Secret to Saving the World (2016).1 In it, Bales describes
the production process of a variety of products that contain slavery and ecocide,
emphasizing the relationship between slavery, ecocide, and consumerism. In one
part of the book, he describes a four-step process that illustrates how consumerism
leads to slavery and ecocide, and in another part, he describes a supply chain that
begins with slavery and ecocide and ends with the final consumer. In this paper, |
begin by summarizing the four-step process and the supply chain and then link the
two to show how consumers are found at the beginning and the end of the
production process. I then describe the ‘books’ of slavery and ecocide and
conclude with the ‘bookends,’ suggesting ways that consumers can impact the
supply chain to reduce, and possibly eliminate, slavery and ecocide.

I Bales, Kevin. Blood and Earth: Modern Slavery, Ecocide, and the Secret to Saving the World. Spiegal & Grau.
New York. 2016.
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I1. Four-Step Process

In chapter two of Blood and Earth: Modern Slavery, Ecocide, and the Secret
to Saving the World, Bales outlines a four-step process that illustrates how
consumerism leads to slavery. The process begins with consumers, who initiate the
production process with their demand for products. Whether it’s a smart phone, a
granite countertop, or jewelry, the desires of consumers are almost unending.
Businesses reinforce these desires through advertising, claiming the product they
develop “will transform our lives and, suddenly, we can’t live without it”2. To
produce these products, natural resources are needed, which are found all over the
world. Throughout the book, Bales describes these natural resources: coltan for cell
phones is found in The Congo3, granite for countertops is found in India%, and gold
for jewelry is found in Ghana.5 For most countries, having natural resources is a
blessing because they bring jobs and money. However, if proper infrastructure,
laws, and law enforcement are not in place, then having natural resources can
actually be a curse.

In Step 2, Bales describes the “resource curse” found in countries abundant
in natural resources but lacking in economic prosperity and law enforcement. As
people compete to find and control the natural resources, law enforcement is
needed to maintain order. However, corrupt government workers spend more time
accumulating weapons and wealth than protecting people. At the same time,
government leaders try to stay in power because, as Bales says, “for every bloated
dictator there are ten lean and hungry outsiders who also know how to use guns,
and they lust for the money flowing down the product chain¢. For people living in
the country, civil war creates unrest, the deterioration of infrastructure limits their
access to education and health care, and, without protection, they are defenseless.
These conditions leave people and the environment vulnerable to being exploited.

Bales describes the third step as one of stability and order, at least for the
local gangs. After all, he says, “a little chaos is good for criminal business, but too
much is disruptive, even for warlords’’. Gangs begin to function like businesses -
establishing hierarchies, conquering territories, and focusing on profits. In order to

2 Tbid., 18.

3 1bid., 16.
41bid., 4.

S Tbid., 159.

6 Ibid., 18-19.
7 Tbid., 19.

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
156



An Economist’s Perspective of Kevin Bales’ “Blood and Earth. Bossard.

maximize profits, they employ the cheapest labor they can find: slave labor.
Instead of pointing their guns at other gangs, they point them at their enslaved
workers, who are used to extract the natural resources. This stability allows
businesses to thrive and gang leaders to prosper.

In the final step, gang leaders grow their businesses by increasing
production. To do this, they need more natural resources and workers and
therefore, more slaves. Bales describes the areas of the country where this occurs
as “lawless, impoverished, unstable” - conditions that allow people to be enslaved
and the environment to be destroyed.38

This four-step process, which begins with consumerism ends with slavery
and ecocide, can be summarized as follows. Consumers initiate the production
process with their desire for products (Step 1). Competition for natural resources,
combined with a corrupt government, create conditions for slavery and ecocide
(Step 2). Local people are enslaved and forced to extract the natural resources
(Step 3). And finally, as gangs increase production, they find new sources of
natural resources and workers, destroying ecosystems and enslaving people in the
process (Step 4).

I11. Eleven-Step Supply Chain

In chapter three, Bales outlines an eleven-step supply chain that begins with
slavery and ecocide and ends with the consumer. He refers to each step as a “link”
in the chain, and for each link, he identifies the main people and describes their
involvement. The supply chain he describes is for electronics, but below |
generalize the steps to represent a supply chain that can be applied to many
products.

The first link of the chain includes workers who extract the natural
resources. These people are enslaved and only appear in the supply chain because
“they were forced to, ... they have no choice”.? They are the ones who suffer the
most from the production of the final product. Bales refers to the people at the next
link of the supply chain as “thugs and criminals”.!0 They are the ones who enslave
the workers and consist of people in rebel groups and armies, as well as
moneylenders and corrupt government officials. At the higher ranks, their motive is
to gain money, wealth, and power. Common soldiers are found at the lower ranks
and in some cases, include people who are enslaved themselves, “trapped in a cruel

8 Ibid.
9 Ibid., 52.
10 Tbid., 53.
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system and trying to survive it”.1! In addition to exploiting people, the thugs and
criminals also exploit the environment, damaging and destroying local ecosystems.
As the natural resources are extracted and moved, the thugs and criminals leave the
ecosystem in shambles. Most of the slavery and ecocide along the supply chain is
found at these two links - at the source of the natural resources. I provide a more
detailed account of this later in the paper when I describe the ‘books’ of slavery
and ecocide.

The next people along the supply chain are those who buy and transport the
natural resources. Bales refers to this group as the “mineral-dealing middlemen and
their pilots and truck drivers, their bookkeepers and other employees”.12 Unlike the
thugs and criminals, the middlemen and their employees tend to be educated and
do not “carry weapons or dress in combat fatigues”.!13 They are aware of the
slavery and ecocide, often buying on location and seeing the conditions firsthand.
As a result, according to Bales, they are “willing accomplices in the crimes of
slavery and ecocide”.!4 The middlemen deliver the minerals to the people at the
next link - exporters and businessmen at trading houses who purchase minerals
from many different middlemen, some tainted with slavery and ecocide and some
clean. Since tainted minerals are cheaper to buy and clean minerals command a
higher price when sold, there is an incentive to buy tainted minerals, mix them
with clean minerals, and sell them all as clean. Even though these people do not
typically see the slavery and ecocide firsthand and therefore “don’t dirty their own
hands with the violence of slavery or the destruction of the environment,” they are
usually aware of it and therefore complicit in “aiding and abetting the crimes of
slavery and ecocide”.!5 It is here where the supply chain typically leaves the
country and goes oversees.

The next five links along the supply chain include people who work at the
companies that use the minerals to manufacture and assemble the parts that go into
the final products. Some of these companies care about whether slavery and
ecocide are a part of the supply chain and some do not. Bales labels the companies
that do not take steps to address the problem of slavery and ecocide along the
supply chain as “morally culpable,” even if they are not “guilty of slavery or
ecocide in any direct way”.16 For companies that do take steps to address the

11 Ibid.
12 Tbid., 54.
13 Ibid.
14 Tbid.
15 Ibid.

16 Ibid., 57.
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problem of slavery and ecocide along the supply chain, claiming so poses a
challenge because it is difficult to prove the minerals they use are clean. This is in
part because as minerals move along the supply chain they are combined, so an
assembled part likely contains minerals from several sources, making it nearly
impossible for companies to claim with certainty that the entire part contains
exclusively clean minerals. Some organizations have emerged to help verify that
no slavery or ecocide was present when the natural resources were extracted, but
certain complications, including government corruption, create problems. All of
this makes it difficult for companies with social responsibility statements to make
precise statements that address slavery and ecocide, and therefore, according to
Bales, those statements are usually “nothing more than cobbled-together vague
generalizations”.!7 In addition, some companies are concerned that posting these
statements will have the unintended consequence of casting doubt about the
cleanliness of their supply chain. Because of the challenges in identifying and
addressing the problem of slavery and ecocide along the supply chain, it is difficult
to assign levels of responsibility and culpability to the people who work at these
companies. However, Bales makes it clear that given all the evidence of slavery
and ecocide in supply chains, companies that do not take any responsibility share
in the culpability.

The people at the tenth link of the supply chain are those who work at the
retail stores that sell the final product. As with the companies that use the minerals
to assemble parts, some retailers care about slavery and ecocide along the supply
chains of the products they sell, and some do not. Some have social responsibility
statements, and some do not. Of those that do, their statements tend to be difficult
to find on their websites and the language used is vague. It is understandable why
this 1s the case, especially for larger retailers that sell hundreds or even thousands
of other products, each with their own supply chains. Proving the supply chains of
all those products is clean would likely be infeasible, if even possible.

Many people mistakenly believe the supply chain ends with the retailer but,
according to Bales, the last link is the end consumer who purchases the product. In
other words, “it ends with you and me”.!18 Fortunately, there are many things we, as
end consumers of a product, can do to impact the supply chain. I provide a more
detailed account of what consumers can do when I describe the ‘books’ of slavery
and ecocide.

This eleven-step supply chain, which begins with slavery and ecocide and
ends with the final consumer, can be summarized as follows. First, enslaved
workers are used to extract natural resources and throughout the production

17 Ibid.

18 Ibid., 62.
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process the environment is destroyed (Steps 1&2). The natural resources are
purchased and transported by middlemen (Step 3). Exporters and businessmen at
trading houses purchase and combine natural resources from many sources - some
tainted with slavery and ecocide and some clean (Step 4). Natural resources are
used in the assembly of parts that go into final products (Steps 5-9). Retailers sell
the final product (Step 10). Consumers purchase the final product (Step 11).

IV. The Books and the Bookends

The four-step process and eleven-step supply chain each shows the
relationship between slavery, ecocide, and consumerism. The four-step process
begins with consumers and ends with slavery and ecocide:

Step 1: Consumers initiate the production process with their desire for
products.

Step 2: Competition for natural resources, combined with a corrupt
government, create conditions for slavery and ecocide.

Step 3: Local people are enslaved and forced to extract the natural
resources.

Step 4: As gangs increase production, they find new sources of natural
resources and workers, destroying ecosystems enslaving people in the
process.

Conversely, the eleven-step supply chain begins with slavery and ecocide and ends
with consumers:

Steps 1&2: Enslaved workers are used to extract natural resources and
throughout the production process the environment is destroyed.

Step 3: The natural resources are purchased and transported by middlemen.
Step 4: Exporters and businessmen at trading houses purchase and combine
natural resources from many sources - some tainted with slavery and ecocide
and some clean.

Steps 5-9: Natural resources are used in the assembly of parts that go into
the final product.

Step 10: Retailers sell the final product.

Step 11: Consumers purchase the final product.

Alone, the four-step process and the eleven-step supply chain each tells part
of the story of slavery, ecocide, and consumerism. When combined, they reveal
that the consumer is at the beginning and end of the production process, with
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slavery and ecocide in between. In Table 1, I link the four-step process and the
eleven-step supply chain to illustrate how consumers bookend the slavery and
ecocide story.

Table 1: The Bookends (Consumerism) and the Books (Slavery and Ecocide)

Step 1: Consumers initiate the production The First Bookend:
process with their desire for products. Consumers Desire Products

Step 2: Competition for natural resources,
combined with a corrupt government,
create conditions for slavery and ecocide.

Four-Step
Step 3: Local people are enslaved and

forced to extract the natural resources.

Process

Step 4: As gangs increase production, they
find new sources of natural resources and

workers, destroying ecosystems enslaving
people in the process.

Steps 1&2: Enslaved workers are used to
extract natural resources and throughout
the production process the environment is The Books:

destroyed. Slavery and Ecocide

Step 3: The natural resources are purchased
and transported by middlemen.

Step 4: Exporters and businessmen at
trading houses purchase and combine
natural resources from many sources —
Supply Chain | some tainted with slavery and ecocide and
some clean.

Eleven-Step

Steps 5-9: Natural resources are used in
the assembly of parts that go into the final
product.

Step 10: Retailers sell the final product.

Step 11: Consumers purchase the final The Last Bookend:
product. Consumers Purchase Products

The books of slavery and ecocide are found in both the four-step process and
the eleven-step supply chain - the story unfolds in the second step of the first
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process and ends in the tenth step of the supply chain. The scene of the story is set
with the conditions that allow slavery and ecocide to thrive. The main characters
are the slaves and the environment, with the thugs, criminals, and gangs serving as
the antagonists. The supporting characters are the people found in Steps 3-10 of the
supply chain, as they do not initiate slavery and ecocide, or even witness it
firsthand, but are usually aware of it to some extent. The stories of these books are
supported at each end by consumers - with their desire for products on one end and
their purchase of those products on the other end. In the following sections, |
describe the ‘books’ of slavery and ecocide and the ‘bookends’ of the consumers,
again using evidence from Blood and Earth: Modern Slavery, Ecocide, and the
Secret to Saving the World.

V. The Books: Slavery and Ecocide

As noted in the four-step process, the conditions created by the resource
curse leave people and the environment vulnerable to being exploited. Before the
workers are exploited, they are first enslaved. Bales identifies three common ways
that people are enslaved: 1) peonage, 2) trickery, and 3) capture. He describes
peonage as a situation where someone is falsely accused of a crime and to be freed,
they must work as their punishment.!® Local government officials collude with
gang leaders to determine the number of workers needed and arrest people
accordingly. People are also enslaved through “trickery” via debt bondage, where a
worker cannot leave their job because they are indebted to their boss.20 This
happens when someone hears about a job opportunity, travels to the location of the
job, but when he arrives he realizes he can only work if he has tools, which he does
not. Without money, he gets a loan from his boss, who sells him the tools. Over
time, the worker borrows money for other things, such as food and lodging, and his
debt increases. His income grows at a slower rate than his debt, preventing him
from being able to pay off the loan. With no way out, he is enslaved. The last
method of enslavement is capture, which, as the name suggests, is when a person is
simply taken against their will.

Once enslaved, these people live and work in deplorable conditions.
Throughout the book, Bales describes these conditions for many slaves around the
world. In the eleven-step process, he describes the conditions for miners enslaved
at the Bisie mine in The Congo where cassiterite has been mined for decades. Most
of the work is done by men and boys who work without safety equipment. Without
safety goggles, their eyes are damaged from shards of rocks. Without helmets, they

19 Ibid., 24-25.

20 Ibid., 31.
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break bones from falling on the rocks, or rocks falling on them. Without masks,
they breathe in dust, causing their lungs to fill with “microscopic sharp-edged rock
dust” and then “bleed and form scar tissue”.2! Eventually, their “lungs can’t bring
oxygen to the body” and they suffocate to death.22 Workers are also susceptible to
scabies, rashes, and infectious diseases because they live in tight quarters and sleep
together in the tunnels of the mines.

Slaves are subject to abuse by their captors as gang members use fear and
intimidation to keep them in line. They threaten violence and death to those who
are not working hard enough or who are suspected of stealing minerals. Bales
recalls one person who told him that if anyone is “suspected of swallowing
precious minerals,” they will “cut open their bellies”.23 Although most slaves are
male, some females are enslaved for cooking, cleaning, and sex.24 They are
repeatedly raped by gang members and even male slaves. And with many men, few
women, and no protection, sexually transmitted diseases spread. Many slaves are
under the influence of drugs - drugs they are forced to take to induce passivity or
drugs they choose take to cope with these deplorable conditions. Working under
the influence of drugs also makes workers even more at risk for injury.

Over time, these conditions take their toll. Bales describes slaves as,
“exhausted, hollow-eyed children, wasted sinewy men, and women with blank
stares”.25 Enduring these conditions may tempt someone to try to escape, but that
can result in beatings or death.

The “thugs and criminals™ that Bales identifies in the supply chain are
generally the same people as the “gangs” and “criminals” he identifies in the four-
step process. They are the ones who enslave people and force them to mine the
natural resources that they sell to accumulate money, wealth, weapons, and power.
Just as easy as it is for them to exploit people, it is just as easy for them to exploit
the environment. While mining the natural resources, they destroy the land. And
after they have extracted all the valuable natural resources and leave to find more,
they leave the local ecosystem in shambles. Bales describes the ecocide at the Red
Mountain and the Black Mountain in The Congo where cassiterite has been mined.
He describes it as a “hollowed-out pile of debris drenched in human waste, toxic
chemicals, and blood’’2¢ where “the trees have all been cut down, boulders and

21 Tbid., 49.
22 Ibid.

2 Ibid., 47.
24 Ibid., 49.
25 Ibid., 47.

26 Jbid.
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rubble, mud and gravel are everywhere, and no plants grow”.27 He continues to
say that, “from a distance it doesn’t look like a city ... just thousands of discarded
plastic bags” and “open pits ... filled with rainwater and sewage, wriggling with
mosquito larvae and parasites™.28 The ecosystem has been significantly altered,
impacting the flora and fauna that can survive in the area.

Damage to the environment expands beyond the location of the natural
resources that are being mined, impacting people as well. In a different part of the
book, Bales describes the slavery and ecocide found along the supply chain for
gold, noting how ecocide creates long-term health problems for people in the
surrounding area. When mining for gold in Ghana, mercury is used to adhere to the
gold, allowing the gold to be more easily found. In this process, mercury
contaminates the water, which flows downstream and is subsequently used for
gardens and farm animals. Bales describes the dangers of mercury - it can damage
internal organs as well as cause “nerve damage, high blood pressure, and a host of
other symptoms, including having your skin die and peel off in layers”.29 It can
also cause birth defects and “permanent nerve damage” in children.30 Ecocide
causes local people to be more susceptible to being exploited “as their normal
livelihoods disappear”.3! Just as slave labor is used because it is cheaper to force a
worker to work than to pay them, leaving the environment in shambles is cheaper
than preventing environmental destruction or repairing the environment when the
natural resources is complete.

The story of slavery and ecocide is unsettling and unacceptable. Fortunately,
it can be re-written. Anyone along the supply chain can make different choices and
alter the impact of the production process on people and the planet. If we recall
what Bales said about the supply chain, then we know that it does not end with the
retailer but with the consumer. Instead of relying on other people along the supply
chain to change their behavior, consumers can use their influence to replace the
bad supply chains with better ones.

VI. The Bookends: Consumers

Consumers initiate the production process with their desire for products.
Usually, they do not see the beginning of the supply chain where the natural

27 Ibid., 48.
28 Tbid., 47.
29 Tbid., 142.
30 Tbid.

31 Ibid., 53.
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resources are extracted and therefore, may not be aware of the slavery and ecocide
there. However, as more evidence is available and consumers become aware of the
presence of slavery and ecocide in the supply chains of some products, they have a
responsibility to determine if slavery and ecocide are present in the supply chains
of the products they purchase and, if so, stop purchasing those products. Below, I
propose five actions consumers can take to influence businesses and impact the
supply chains of the products they desire. These actions include: 1) reevaluate
initial desire for the product, 2) expand preferences to include information about
the production process, 3) consider how important the price of a product is, 4) ask
questions and conduct research, and finally, 5) abstain from purchasing products
that may contain slavery or ecocide.

First, a consumer can reevaluate their initial desire for a product. They can
think about whether or not they need a product - many products that are considered
‘necessities’ are not actually needed. They can also reevaluate products they want
to determine what role advertising has played in convincing them they desire that
product. If a consumer reevaluates their desire and decides not to purchase, then
they are certain that they are not contributing to the slavery or ecocide.

If a consumer does plan to purchase a product, the next step is to determine
their preferences related to the product, such a color, style, size, etc. Consumers
can expand these preferences to include information about the production process.
For example, some companies are fair trade certified, which means they do not use
slavery or ecocide in their supply chain. There are several fair trade certifying
organizations, including Fairtrade International, UTZ Certification, and Fair Trade
USA that verify that a company’s supply chain is clean. One way companies
communicate this information to consumers is to add the organizations fair trade
logo to the packaging of their products. Businesses can also be ‘B Corps’ certified
or have a filing status of ‘Benefit Corporation,’ both of which indicates that the
company has adopted a ‘triple bottom line’ business model, meaning they make
decisions not solely on profit, but also on their impact on people and the planet.

Consumers can also consider how important the price of the product is. For
most people, given similar products, the driving factor that influences which one
they purchase is price. However, low prices can result from companies along the
supply chain engaging in slavery and ecocide. After all, it is cheaper to engage in
slavery and ecocide than paying workers a fair wage and restoring the environment
once the natural resources are extracted. Low prices don’t necessarily mean slavery
or ecocide was used in the supply chain, and some products with slavery and
ecocide in the supply chain may not be the lowest price, but low prices can serve as
a signal to the consumer that they need to investigate further. Also, it is more
expensive for companies to use fair trade certifying organizations or engage in
triple bottom line practices, and those costs are usually passed on to consumers in
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the form of higher prices. Because those labels instantly inform consumers that the
production process is free of slavery and ecocide, if the consumer wants to be sure
they are purchasing a clean product, the information may be worth the higher price.

If it is not clear whether a product’s supply chain is clean, then a consumer
can ask questions and conduct research. This can be done by asking questions at
the retail store or contacting the company that produced the final product. The
consumer can also go to the company’s website to see if they have a social
responsibility statement. This should not be inconvenient for most consumers who
have access to the internet on their smart phone (which, ironically, was probably
produced with cassiterite). When several companies produce the same or similar
product, consumers can research the different companies to determine which ones
are committed to cleaning their supply chains of slavery and ecocide. When a
company indicates that they are trying to keep a ‘clean’ supply chain, customers
can purchase products from them.

Finally, consumers can take the ultimate stand against slavery and ecocide
by abstaining from purchasing products from companies that cannot prove that
their supply chain is clean. This may be the ultimate sacrifice - not purchasing a
product they desire. If a consumer cannot abstain, then they need to accept the
possibility that for some products they buy, they are “mining by proxy” every time
they purchase that product.32

By engaging in these five actions, consumers use their influence to impact
the supply chains of the products they purchase. Acting alone, one consumer may
not make a difference, but when many consumers alter their behavior, businesses
will take notice. When consumers stop purchasing their products and it becomes
less profitable for businesses to use slavery and ecocide, then companies will have
an incentive to address the problem. In doing so, consumers will become the
protagonist of the story.

VII. Conclusion

Using evidence from Kevin Bales’ Blood and Earth: Modern Slavery,
Ecocide, and the Secret to Saving the World, 1 have demonstrated how consumers
bookend the production process and how their decision to purchase a product
impacts supply chains. After summarizing the four-step process and eleven-step
supply chain that both contain slavery, ecocide, and consumers, I showed how
consumers are at both the beginning and the end of the production process. I then
characterized the ‘books’ of slavery and ecocide, describing how people are
enslaved, the conditions they endure while enslaved, and how the environment is

32 ]bid., 245.
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impacted. I concluded with consumers as the ‘bookends,’ identifying five actions
they can take to impact the supply chains that they support, protect, and preserve.
By supporting businesses that have clean supply chains, consumers can protect the
workers who extract the natural resources and preserve the environment and
ecosystems at the source of those natural resources.
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Abstract

Sex-trafficking survivors that come from the Developing world and who become free in
the west, can receive help from western psychotherapists. A therapist who is able to
provide help to a former sex-slave of this origin is answering to a need for culturally
competent mental health professionals. To serve this goal, the author analyses the
example of Nigerian women who become free in the west and provides information
about their background that could be useful in session. Parallel to this discussion, the
question of whether cross-cultural differences can be overcome in therapy in an ethical
way arises.

Cultural Competence of Western Psychotherapists in Helping
Sex Trade Survivors: the Example of Nigerian Women

Being a western therapist who is working with a sex-trade survivor that was
born in a different continent than their own can be similar to operating on a tumor
that is not visible to the naked eye. Much like a surgeon who is working blindly to
outsmart the mass, a western therapist is called to help in unknown cultural
territory.Tala, a 24-year-old Nigerian woman who had survived sex trafficking, was
sent to a refugee camp after the authorities found her wandering the streets of a
Greek village in 2016. Despite the increased efforts of therapists to help her, she
shared next to nothing and she denied all offers made to her. A physical
examination showed signs of rape and abuse but when asked by the police, she still
did not disclose information.

Tala’s story survived through the recollections of a Ghanaian woman who
met her in the camp. Two weeks after her arrival, Tala confided in her the decision
she had made to return to the house where she had escaped from. It was then that
the woman realized that the girl had never escaped slavery; she was still held
psychologically captive through a mind-game in which she was convinced that
spirits would kill her family back in Nigeria. Although a Christian herself, the
Ghanaian woman was aware of the religious and/or spiritual beliefs, including juju,
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across the African continent that were used by traffickers to manipulate survivors.
In a ritual in which they took pieces of Tala’s hair and some saliva, they swore her
to abide to everything they said and to never expose them to legal agents. Tala was
thus coerced to perform sex work in Europe to help her family out. If she broke
this spiritual contract, her father and her younger brother who both lived in Nigeria
would be fatally tormented, not by humans but by the spirits surrounding them.
Tala left the camp a few days later and she has not returned since.

To mental health professionals who work with foreign sex trafficking
survivors, disappearance of the client is something not uncommon. Literature
depicts such few cases of former sex slaves that were able to follow consistent
post-traumatic therapy, that practitioners have minimal guidance in helping these
clients. Being able to help a Nigerian woman who survived sex trafficking in a
western country however can show the potential of psychotherapy to surpass cross-
cultural impediments and is worthy of scientific attention.

A question often expressed to mental health professionals by clients is “How
can you know what I am going through? Have you been through anything
similar?” At first caught off guard, therapists grow confident with time in
responding that for what they may lack in experience, they make up in empathy.
After all, does a cardio surgeon need to have survived a heart attack to be able to
operate?

This response however is radically brought down when a therapist is
confronted with the absolute unknown. Human trafficking, the enlistment,
commission, transmission and admission of humans through blackmailing, power
games, fraudulent activities, kidnapping, physical and emotional abuse, as well as
the control of one individual over another and his or her abuse for financial gains
of the former, that can be organized to sell sex workers, low cost workers, slaves,
as well as organ donors! is, undoubtedly, a source of uneasiness to the western
therapist. In accepting to see a Nigerian female that has escaped international sex
trade, a psychologist is immediately reminded of the fact that all their scientific
expertise is only applicable to the western world. Can he, a human who has not
been through similar experiences, be of help to a survivor of man-made torture?

In undertaking the challenging task of helping a survivor of human trafficking who
has been exploited as a sex worker, a therapist of the western world must realize
the inextricable bounds between the former’s behavior and their cultural
background.2 Trafficked girls of Asian origin form an excellent example of a
population whose reactions to trafficking are lamented by their culture. Emerging

I'L. (n.d.). United Nations Office on Drugs and Crime. Retrieved from https://www.unodc.org/unodc/en/human-
trafficking/what-is-human-trafficking.html

2 Marshall H. Segall. "Culture and Behavior: Psychology in Global Perspective." Annual Review of Psychology 37
(1986): 523-64.
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from a background that historically values males and views girls as a tradable
commodity and having been raised to place contributing to their families’ finances
to the highest regard, Asian girls not only consent to be trafficked for sex work but
also refuse to return home when they haven’t accrued sufficient income. These
practices along with the stigma of having been raped or having worked as
prostitutes that drives these women’s families to reject them, keeping them in a
helpless situation.?

Nigerian women who have survived sex trafficking, form another example
of women who report to have gained little from western therapists who are
uninformed of their ethnic and cultural roots.# Something important to mention
however, is that they have become free in a country such as the United States,
where funded recovery programs exist.> This is an opportunity that they may not
have had in their homeland. To help a Nigerian woman, a western mental health
professional should grow “culturally competent”, which means appreciate the
gravity and the impact of these women’s culture in their lives, be able to
communicate in a language that they both understand, acknowledge the
significance of the women’s decision to ask for help given their traditional
background, as well as ensure that all therapeutic approaches the professional
applies are tailored specifically to their needs.¢

Additionally to developing cultural competence which is considered a more
technical approach of the issue, “cultural humility” moves deeper into decreasing
cross-cultural differences between the therapist and the Nigerian female client.
This term illustrates a power-shifting approach that serves to be a check on the
therapist’s power and trusts the expertise of the client on her own experiences
instead of assuming that the therapist better understands what she has been
through. The western therapist is thus called to focus on building a relationship

3 Rita Chi-Ying Chung. "Cultural Perspectives on Child Trafficking, Human Rights & Social Justice: A Model for
Psychologists." Counselling Psychology Quarterly 22, no. 1 (2009): 85-96. doi:10.1080/09515070902761230.

4C. S. Rosen, C. J. Greene, H. E. Young, and F. H. Norris. "Tailoring Disaster Mental Health Services to Diverse
Needs: An Analysis of 36 Crisis Counseling Projects." Health & Social Work 35, no. 3 (2010): 211-20. doi:10.1093/
hsw/35.3.211.

5 Rebecca J. Macy, and Natalie Johns. "Aftercare Services for International Sex Trafficking Survivors: Informing
U.S. Service and Program Development in an Emerging Practice Area." Trauma, Violence, & Abuse 12, no. 2
(2010): 87-98. doi:10.1177/1524838010390709.

6 C. S. Rosen, C. J. Greene, H. E. Young, and F. H. Norris. "Tailoring Disaster Mental Health Services to Diverse
Needs: An Analysis of 36 Crisis Counseling Projects." Health & Social Work 35, no. 3 (2010): 211-20. doi:10.1093/
hsw/35.3.211.
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with the Nigerian woman that will allow for her to openly share her thoughts and
feelings without fear of being judged.”

To help this cultural dialogue, mental health professionals should not only
research information about their clients’ pathological symptoms but also about
these women'’s ethnic, cultural and moral background.® An example of a therapist
applying cultural information to the treatment of their client is that of Vindbjerg
and his team who suggested that Arab refugees have a distinct symptom of Post-
Traumatic Stress Disorder that is not included in current psychological manuals.
That is, they consciously avoid uncomfortable feelings following a traumatic
event. While western populations organically cannot remember information about
a distressing event they have experienced?, displaced Arabs try to abide to their
culture according to which they should not acknowledge their pain. Vindjerg and
his colleagues suggest that even psychological disorders differ among ethnic
groups. A war survivor who meets the criteria for a Post-Traumatic Stress Disorder
diagnosis for example, does not suffer equally to a New Yorker who can be
diagnosed with the same disorder after surviving a robbery. It is not only the nature
of the traumatic event but also what preceded it that affects the experience of
distress. War survivors are often familiarized to trauma through consistent and
repeated exposure to physical and emotional torment, sexual abuse and the
mourning of loved ones. They also suffer the death of their community as well as
the extinction of their hopes and dreams for the future.!0

In helping an individual who has been through ongoing conflict, a therapist
should keep in mind that they may never have experienced normality in the way
that it is defined in the west. Their experiences with trauma however, should not
underestimate their capacity to live a normal life. In fact, instead of addressing
their clients’ experiences as something to be overcome, therapists could shift their
focus and view them as a source of considerable strength, resilience and
appreciation of peace, unknown to someone who was brought up in a different
environment.

7 Teeta T. Tormala, Sita G. Patel, Ellen E. Soukup, and Annette V. Clarke. "Developing Measurable Cultural
Competence and Cultural Humility: An Application of the Cultural Formulation." Training and Education in
Professional Psychology 12, no. 1 (2018): 54-61.

8 Michael Knipper. "Joining Ethnography and History in Cultural Competence Training." Culture, Medicine, and
Psychiatry 37, no. 2 (2013): 373-84. doi:10.1007/s11013-013-9315-1.

9 Erik Vindbjerg, Jessica Carlsson, Erik Lykke Mortensen, Ask Elklit, and Guido Makransky. "The Latent Structure
of Post-traumatic Stress Disorder among Arabic-speaking Refugees Receiving Psychiatric Treatment in
Denmark." BMC Psychiatry 16, no. 1 (2016). doi:10.1186/s12888-016-0936-0.

10 Erik Vindbjerg, Jessica Carlsson, Erik Lykke Mortensen, Ask Elklit, and Guido Makransky. "The Latent Structure
of Post-traumatic Stress Disorder among Arabic-speaking Refugees Receiving Psychiatric Treatment in
Denmark." BMC Psychiatry 16, no. 1 (2016). doi:10.1186/s12888-016-0936-0.
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As follows, a psychotherapist trained and working in a country such as the
United States of America can in fact help a Nigerian woman that was un-enslaved
in America. To facilitate such an attempt, this article presents information about the
Nigerian culture that may be useful in therapy, along with suggestions on how they
can help create an effective therapeutic relationship between the therapist and the
client.

As other refugees, some Nigerian women are susceptible to sexual
exploitation mainly due to their scarce economic resources, their neglected place in
society as well as the patriarchal culture they have been brought up in, that has
raised them to be subservient to their surrounding males.!! They also form one of
the many groups of people being trafficked from Africa due to globalization and
due to some characteristics of the African continent. Political corruption, unethical
leaders, recurring wars and crises, financial and public health devastations are only
a few of the reasons that leave African citizens no choice but to sell their bodies for
money.!2 Feelings of financial powerlessness lead parents to send their children
abroad for a safe future while in these children end up being sexually abused!3 and
women to travel to America and to European countries in pursuit of professional
opportunities, where they are instead trapped and enslaved into sex work.!4

In Nigeria, poverty combined with gender related inequity and
discrimination!3, leads women to seek employment and to be cross-border human
trafficking.!¢ The financial demands of poor multi-membered homes!’, along with
the custom of impoverished Nigerian families to send their children as foster
members of rich families across the African continent!8, has radically worsened the
bane of slavery and sex trade in the country. With more than half a million women

11 Natividad G. Chong. "Human Trafficking and Sex Industry: Does Ethnicity and Race Matter?" Journal of
Intercultural Studies 35, no. 2 (2014): 196-213.

12 Browne Onuoha. "The State Human Trafficking and Human Rights Issues in Africa." Contemporary Justice
Reviewl14, no. 2 (2011): 149-66.

13 Aderanti Adepoju. "Review of Research and Data on Human Trafficking in Sub-Saharan Africa." International
Migration 43, no. 1-2 (2005): 75-98. doi:10.1111/j.0020-7985.2005.00313 x.

14 Ademola K. Fayemi. "The Challenges of Prostitution and Female Trafficking in Africa: An African Ethnico-
Feminist Perspective." The Journal of Pan African Studies 3, no. 1 (2009): 200-13.

15 Nlierum S. Okogbule. "Combating the "New Slavery" in Nigeria: An Appraisal of Legal and Policy Responses to
Human Trafficking." Journal of African Law 57, no. 1 (2013): 57-80.

16 Oluyemi O. Fayomi. "Women, Poverty and Trafficking: A Contextual Exposition of the Nigerian
Situation." Journal of Management and Social Sciences 5, no. 1, 65-79.

17 Linus Akor. "Trafficking of Women in Nigeria: Causes, Consequences and the Way Forward." Corvinus Journal
of Sociology and Social Policy 2, no. 2 (2011): 89-110.

18 Victoria I. Nwogu. "Nigeria: Human Trafficking and Migration." Forced Migration Review 25 (2006): 32-33.

Journal of Modern Slavery, Volume 4, Issue 1. Summer 2018
172



Cultural Competence of Western Psychotherapists in Helping Sex Trade Survivors. Spyropoulos.

being trafficked for sex to the United States and to Europe annually!, Nigerians
form the largest group of people from countries under-development that are being
sold in the west, while financial gains from human trafficking in Nigeria are only
surpassed by profits made by gun and narcotic trade.20 Commercial paths that are
accessible through the Sahara facilitates human trafficking and renders Nigeria a
location of slave emission and passage?!, as well as a terminal that accepts slaves
to work.22

A well-established type of human trafficking is also formed by Nigerian
“baby factories”. With femaleness, directly associated to being able to get pregnant
in Nigerian culture, infertile couples from Nigeria secretly purchase newborns and
pretend that they are their own. Not uncommon is the tendency for couples from
the west to take advantage of such a system and to buy children, instead of going
through an adoption process. Selling babies is a way to make a large amount of
money in a quick manner and thus human traffickers either impregnate enslaved
women and make them give up their babies, or trap women who have gotten
pregnant without being married, a morally punishable condition in Nigeria, and
force them to sell their newborns in these baby factories.23 With the babies that are
not purchased, traffickers create a group of humans who can also grow to be
trafficked for sex.24 These babies don’t need to reach an adult age before being
exploited, since child-sex trafficking is a common practice in the country. Children
and especially girls who have, surprisingly, attended school, who have been away
from their parents, in foster homes or in arranged marriages and who have already
been sexually abused are considered profitable sex workers for traffickers.25

The “right to be trafficked”, also known as “le droit de ’homme” is another
force that facilitates child and teenage sex trafficking. A common belief in Africa
teenagers, is that they have the right to claim independence from their oppressing
parents’ control. For this reason, children among others flee from Togo in West

19 Linus Akor. "Trafficking of Women in Nigeria: Causes, Consequences and the Way Forward." Corvinus Journal
of Sociology and Social Policy 2, no. 2 (2011): 89-110.

20 Victoria I. Nwogu. "Nigeria: Human Trafficking and Migration." Forced Migration Review 25 (2006): 32-33.

21 Neil Howard. "Promoting ‘Healthy Childhoods’ and Keeping Children ‘At Home’: Beninese Anti-Trafficking
Policy in Times of Neoliberalism." International Migration 51, no. 4 (2013): 87-102. doi:10.1111/imig.12043.

22 Nlierum S. Okogbule. "Combating the "New Slavery" in Nigeria: An Appraisal of Legal and Policy Responses to
Human Trafficking." Journal of African Law 57, no. 1 (2013): 57-80.

23 Olusesan Ayodeji Makinde, Clifford Obby Odimegwu, and Stella O. Babalola. "Reasons for Infertile Couples Not
to Patronize Baby Factories." Health & Social Work 42, no. 1 (2016): 57-59. doi:10.1093/hsw/hlw054.

24 Olusesan Ayodeji Makinde. "Infant Trafficking and Baby Factories: A New Tale of Child Abuse in Nigeria." Child
Abuse Review 25, no. 6 (2015): 433-43. doi:10.1002/car.2420.

25 Nigeria. (n.d.). Retrieved from https://www.state.gov/j/tip/rls/tiprpt/countries/2018/282722.htm
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Africa and land to Nigeria where they voluntarily agree to be trafficked as a
pathway to freedom. A tendency mostly present after extended periods of
dictatorship “the right to be trafficked” is seen as an emancipating act while it
actually ends up in sex slavery.2¢

Either being groomed to enter the international sex trade or already knowing
what they will be doing but willing to commit to it anyway in exchange for money
sent to their families, Nigerian women contact “madams”. These are previously
imprisoned prostitutes who have been able to pay-off their debts to their own
traffickers and to purchase girls to become their slaves. Central to the Nigerian sex
trafficking system that is run by entire families and that is often undetectable by
authorities, madams present themselves to susceptible women as the helpers that
pay the cost of their transportation and that grant them travel documents that will
allow them to leave Nigeria and work for an unspecified while to pay them off.27 In
what seems to be a fair business deal, trafficked women actually agree to work in
order to pay off a debt of thousands of dollars for many years.28

It is in these early stages of trafficking that culture is used to render Nigerian
women captive for years on end and it is these tactics that a western therapist
should be educated about when attempting to help them. Based on traditional
African religion that employs mystic powers and spiritual practices such as
voodoo?9, traffickers collect a Nigerian woman’s hair, pubic hair and nail clippings,
they blend it with animal products such as a chicken’s leg and pieces of plants and
place them in paper wrapping, to create a “juju”, a spiritual ritual that makes
women swear that they will not abandon their work obligations and that they will
not reveal information about the trafficking network they have witnessed to
authorities. If they break this promise they will die, become gravely ill or suffer a
family catastrophe through magic powers.3? In addition to the unimaginable fear
that Nigerian women feel after having sworn to spirits that they will not attempt to
escape, a fear often overlooked by political, legal, medical and psychiatric
professionals of the western world that work with trafficking3!, other factors

26 Charles Hounmenou. "Exploring Child Prostitution in a Major City in the West African Region." Child Abuse &
Neglect 59 (2016): 26-35. doi:10.1016/j.chiabu.2016.07.003.

27 Charles Piot. "The “Right” to Be Trafficked." Indiana Journal of Global Legal Studies 18, no. 1 (2011): 199-210.

28 Marina Mancuso. "Not All Madams Have a Central Role: Analysis of a Nigerian Sex Trafficking
Network." Trends in Organized Crime 17, no. 1-2 (2013): 66-88. doi:10.1007/s12117-013-9199-z.

29 Victoria I. Nwogu. "Nigeria: Human Trafficking and Migration." Forced Migration Review 25 (2006): 32-33.

30 Marina Mancuso. "Not All Madams Have a Central Role: Analysis of a Nigerian Sex Trafficking
Network." Trends in Organized Crime 17, no. 1-2 (2013): 66-88. doi:10.1007/s12117-013-9199-z.

31 Anthony W. Dunkerley. "Exploring the Use of Juju in Nigerian Human Trafficking Networks: Considerations for
Criminal Investigators." Police Practice and Research 19, no. 1 (2017): 83-100. doi:
10.1080/15614263.2017.1347786.
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burden them. Rape, physical abuse and threats of being sent to an uncertain origin
without any money as well as a conviction that police agents are corrupt and are
working with the traffickers32, destroy altogether these women’s capacity to break
free. Lastly, Nigerian women’s beliefs that to the western world, their bodies are
ideologically fastened to violence due to the African continent’s tried history with
colonialism33, makes them even more unwilling to seek help from citizens of
countries that perceive of them in such a derogative way.

This is the background from which some Nigerian women seen by an
American or European mental health professional may have derived from. In
handling such a case, a therapist faces additional challenges. The first is that
Nigerian women who have been trafficked for sex work often do not disclose their
traumatic experiences out of fear of the “juju”. Their lack of capacity to commit to
therapy along with the fragmented reports of their personal history, confronts a
therapist with a number of challenges: they know the psychopathological
symptoms but they do not know what has caused them. Even if a therapist’s
intuition leads them to suspect what has preceded, their personal exposure to safer
environments may not allow for their imagination to reach tortures of a Nigerian
woman. This means that the safety and security of the therapist’s background may
render them unable to empathize entirely with their clients. This situation is only
made worse by the social and legal uncertainty of their client’s future that may
have them displaced and out of therapy, at a time when stability in the therapeutic
relationship is crucial.34

Having insecure status in a country is understandably a very different
experience to having secure status for trafficking survivors in terms of
psychotherapy as well, even though symptoms of a disorder may be similar.35 In
psychotherapy, being a trafficked sex worker is also very different from being a
trafficked non-sex worker. Even though both groups may exhibit similar depressive
or anxiety disorders and especially Post-Traumatic Stress Disorder, the severity of
their symptoms along with the distress that they have endured is profoundly

32 Marcel Van Der Watt, and Beatri Kruger. "Exploring ‘juju’ and Human Trafficking: Towards a Demystified
Perspective and Response." South African Review of Sociology 48, no. 2 (2017): 70-86. doi:
10.1080/21528586.2016.1222913.

33 Anthony W. Dunkerley. "Exploring the Use of Juju in Nigerian Human Trafficking Networks: Considerations for
Criminal Investigators." Police Practice and Research 19, no. 1 (2017): 83-100. doi:
10.1080/15614263.2017.1347786.

34 Woods, Tryon P. "Surrogate Selves: Notes on Anti-trafficking and Anti-blackness." Social Identities 19, no. 1
(2013): 120-34. doi:10.1080/13504630.2012.753348.

35 Jill Domoney, Louise M. Howard, Melanie Abas, Matthew Broadbent, and Sian Oram. "Mental Health Service
Responses to Human Trafficking: A Qualitative Study of Professionals’ Experiences of Providing Care." BMC
Psychiatry 15, no. 1 (2015). doi:10.1186/s12888-015-0679-3.
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distinct.3¢ Besides the type of work that the women were engaged in, a therapist
must also pay attention to the time they spent in trafficking as well as the extent of
the cruelty that they have endured. A victim of extreme sexual violence can exhibit
more severe symptoms of Post-Traumatic Stress Disorder. Similarly, more time in
trafficking is associated to higher levels of depression and anxiety and a longer
time lapse from the cessation of their trafficking is linked to milder depressive and
anxiety symptoms but to un-subsiding Post-Traumatic Stress Disorder symptoms.37
The question of whether these women’s different needs after their escape have
been met through social support should also be examined by the therapist.38

Post-Traumatic Stress Disorder in Nigerian women, brings to the forefront
the concept of trauma, a form of which is sex-work trafficking on its own. To be
considered a trauma, the 5th edition of the Diagnostic and Statistical Manual of
Mental Disorder claims that a lived experience should include near death
experiences, grave physical harm or sexual exploitation. In the case of sex
trafficking, all these criteria are often met. Not establishing a Post-Traumatic Stress
Disorder diagnosis on its own, migration and geographical displacement is also
considered traumatic by scholars, in that it robs a human from the protective shield
formed by their country’s cultural beliefs and traditions.3 Vulnerable to developing
psychological disorders in all fronts, Nigerian trafficked women challenge a
therapist to understand and accept the reasons that keep them from opening up
more in session.40

Psychoanalytic, Psychodynamic and Cognitive Behavioral are some of the
modalities established by and for the west in treating psychological and psychiatric
distress.4! But how would the psychological trauma experienced by a Nigerian
woman be treated within their own country and what are the beliefs there, in

36 Stacy J. Cecchet, and John Thoburn. "The Psychological Experience of Child and Adolescent Sex Trafficking in
the United States: Trauma and Resilience in Survivors." Psychological Trauma: Theory, Research, Practice, and
Policy6, no. 5 (2014): 482-93. doi:10.1037/a0035763.

37 Atsuro Tsutsumi, Takashi Izutsu, Amod K. Poudyal, Seika Kato, and Eiji Marui. "Mental Health of Female
Survivors of Human Trafficking in Nepal." Social Science & Medicine 66, no. 8 (2008): 1841-847. doi:10.1016/
j-socscimed.2007.12.025.

38 Mazeda Hossain, Cathy Zimmerman, Melanie Abas, Miriam Light, and Charlotte Watts. “The Relationship of
Trauma to Mental Disorders Among Trafficked and Sexually Exploited Girls and Women." American Journal of
Public Health 100, no. 12 (2010):  2442-449. doi:10.2105/ajph.2009.173229.

39 Melanie Abas, Nicolae V. Ostrovschi, Martin Prince, Viorel I. Gorceag, Carolina Trigub, and Sidn Oram. "Risk
Factors for Mental Disorders in Women Survivors of Human Trafficking: A Historical Cohort Study." BMC
Psychiatry 13, no. 1 (2013). doi:10.1186/1471-244x-13-204.

40 Gesine Sturm, Thierry Baubet, and Marie Rose Moro. "Culture, Trauma, and Subjectivity: The French
Ethnopsychoanalytic Approach." Traumatology 16, no. 4 (2010): 27-38. doi:10.1177/1534765610393183.

41 Becca C. Johnson. "Aftercare for Survivors of Human Trafficking." Journal of the North American Association of
Christians in Social Work 39, no. 4 (2012): 370-89.
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regards to human trafficking? While psychotherapy for human trafticking survivors
is not established in Nigeria, close family ties are often initiated in helping a
member overcome their suffering, with a male leader or a trusted healer
undertaking the role of decreasing tension through spiritual or ritual based
practices. In the case of sex trafficking, one cannot assume that a family would
accept back a survivor of human trafficking, even more so collaborate to help them
overcome distress.#2 Even though family bonds might provide security to any other
mental illness sufferer, the knowledge that this type of support might be non-
existent after working as a sex slave might be even more agonizing to a woman.
In reality, Nigerian tradition views mental illness as a form of possession by
external deadly forces that western medicine and psychotherapy can do little about.
To help them overcome, practitioners named “Babalawos” are enlisted. Babalawos
plan excursions to mountains in which, along with the sufferers, they perform a
series of rituals such as using holy water to send the spirits away.#? The mentally ill
are also considered to be people bound to die and to be reincarnated, but who are
afraid to follow through with a suicide promise they have made with other
Nigerian people. More specifically, some Nigerian people promise to die as a form
of spiritual practice but people who are considered mentally ill are the ones who
have stepped back of this promise out of fear. To heal them, palm readers agree to
absolve them from the obligation to die and thus alleviate their pain.44

In all the cases mentioned above, mental illness is perceived as a force of
unknown origin that can only be dealt with through spiritual practices. Had a
Nigerian woman that had survived sex trafficking returned home and exhibited
symptoms of Post-Traumatic Stress Disorder that are observable to others, such as
seeming excessively startled when surprised or not being able to sleep4s, these
could be addressed through spiritual guidance. This would be the case in the event
that her family would accept her back and not send her away out of shame for her
work in prostitution. The ethical stance of Nigerians on human trafficking is
equivocal, with the Christian church viewing it as an expression of gluttony and
greed for money that can be overcome by an equitable distribution of funds among

42 Mazeda Hossain, Cathy Zimmerman, Melanie Abas, Miriam Light, and Charlotte Watts. "The Relationship of
Trauma to Mental Disorders among Trafficked and Sexually Exploited Girls and Women." American Journal of
Public Health 100, no. 12 (2010):  2442-449. doi:10.2105/ajph.2009.173229.

43 0. A. Pela. "Psychotherapy: Practical Issues and Problems in Nigeria - 12 Months Experience." The Individual
and the Group, 1982, 341-46. doi:10.1007/978-1-4684-8154-9_43.

44 0. F. Aina. "“Psychotherapy by Environmental Manipulation” and the Observed Symbolic Rites on Prayer
Mountains in Nigeria." Mental Health, Religion & Culture 9, no. 1 (2006): 1-13. doi
10.1080/13674670512331322612.

45 P. O. Ebigdo, and U.H. Ihezue. "Belief in Reincarnation (the "ogba Nje" Phenomenon) and Its Significance for
Psychotherapy in Nigeria." Zeitschrift Fur Psycho-somatische Medizin 27, no. 1 (1981): 84-91.
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the population*® and the Catholic denouncing abuse. The Pentecostal church also
disagrees with trafficking and the Aladura sometimes promotes abuse in beating
people who have been possessed by evil spirits.47 Even though opinions are
expressed theoretically, little is known about how Nigerian churches or Nigerian
healers would specifically handle sex trafficking female survivors.

In this absence of concrete cross-cultural guidance, a therapist can rely on
western therapeutic means to treat Nigerian women. By using diagnostic manuals,
scientific research and pharmacological approaches, they can deal with the
symptoms and the manifestations that these describe. The question of whether a
mental health professional of the west should enter into a discussion about
Nigerian traditions of witchcraft and spiritual beliefs as well as the extent to which
they can negotiate such customs remains to be explored. As mental health
professionals of a different cultural background, should we try to convince
Nigerian women that spirits will not haunt them or should we try to work with
these values and find a way out that still follows their cultural beliefs? Should we
for instance emphasize the belief that they have a right to a new life as would the
healers releasing sufferers from the burden to die and be reincarnated? And if we
do try to influence their values, are we being ethical?48 A level of openness and
dialogue is central to building a therapeutic relationship here. If used on its own,
western psychotherapy could lead to a diagnosis of delusional thinking in women
who think they are controlled by spirits and would attempt to treat them for
schizophrenia. But acknowledging the Nigerian cultural background of such
beliefs could lead the therapist to a different diagnosis.

Unfortunately to the western therapist, the exact level of liberty and dialogue
to be established in therapy between foreign spiritual values has not yet been
proposed by academic literature. Within this deficiency in research however, a
therapist who 1s working with a Nigerian former sex slave can find value in the
information provided above. Since a client’s perceptions of his or her life is central
to therapy, a professional should focus on both perceived and existing threats to
their client. While Nigerian women’s fear of spiritual condemnation and torture
may appear implausible to the western observer, not only is this fear magnificent to

46 Mazeda Hossain, Cathy Zimmerman, Melanie Abas, Miriam Light, and Charlotte Watts. "The Relationship of
Trauma to Mental Disorders among Trafficked and Sexually Exploited Girls and Women." American Journal of
Public Health 100, no. 12 (2010): 2442-449. doi:10.2105/ajph.2009.173229.

47 George O. Folarin. "Lk 12:13-21 in the Context of Human Corruption." Asia Journal of Theology 24, no. 2
(2010): 312-24.

48 Don Akhilomen. "Addressing Child Abuse in Southern Nigeria: The Role of the Church." Studies in World
Christianity 12, no. 3 (2006): 235-48. doi:10.3366/swc.2006.0018.
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them but it is also combined with the real threat that sex trafficking victims face by
traffickers who are looking to get them back.4

Much like treating a patient who is constantly afraid for their life due to a
terminal illness, therapists treat Nigerian women who perceive the threat of death
as imminent. In this capacity, a therapist has the dual role, both to provide a safe
space that nurtures security to these women and to fight against their own feeling
of uncertainty that may arise due to legal, political and security issues that are
pending for an extended timeframe. Aggravated by a feeling of being rejected from
otherwise closely-bonded families and of finding themselves among foreign,
suspicious populations, these women face rejection both from their past and from
their future.50

Treating a sex trafficking female survivor is one of the most challenging, yet
inspiring tasks a western therapist can undertake. Even though research on how to
help a Nigerian woman with such experiences, while respecting her cultural
backgrounds is limited and inconclusive, persevering on this goal is an
achievement on its own. Trying to establish a successful cross-cultural therapeutic
alliance despite the challenges, not only could help sex trade survivors but also
depicts the potential of psychology to counteract man-made challenges.5!

49 P. O. Ebigdo, and U.H. Thezue. "Belief in Reincarnation (the "ogba Nje" Phenomenon) and Its Significance for
Psychotherapy in Nigeria." Zeitschrift Fur Psycho-somatische Medizin 27, no. 1 (1981): 84-91.

50 Nlierum S. Okogbule. "Combating the "New Slavery" in Nigeria: An Appraisal of Legal and Policy Responses to
Human Trafficking." Journal of African Law 57, no. 1 (2013): 57-80.

51 Victoria I. Nwogu. "Nigeria: Human Trafficking and Migration." Forced Migration Review 25 (2006): 32-33.
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Abstract

Civil society involvement in counter-trafficking governance has substantially evolved,
and today reaches an unprecedented level. The present paper aims at discussing
different aspects of their involvement and their unique position across multiple levels of
governance: i) their role in drafting legal instruments; ii) their role in EU’s policy and iii)
their impact in securing the rights of victims, using the example of the trafficked person’s
right not to be punished. We highlight that civil society actors, at all multi-governance
levels from the global to the local, play an integral role in securing an effective
comprehensive counter-trafficking response.

1. Introduction

Civil society actors comprise non-governmental organisations, charities,
foundations and trusts, composed of citizens and/or professionals who work in
isolation or collectively to raise awareness and instigate policy change for common
interests often linked to matters of social justice. Their involvement in the
prevention and the fight against human trafficking has often preceded the
involvement of national authorities! and inter-governmental organisations.
Moreover, they often contribute to raising awareness of the need to develop and
implement ambitious counter-trafficking activities, and they constantly remind of
the importance of adapting them to the mutations of the phenomenon. Finally, they
have a unique expertise in this field, since they are often the only actors with an
experience of what is functioning (or not) on the ground. Their cooperation with
relevant stakeholders at international, regional and national level is thus of
paramount importance. Moreover, their diversity allows them to occupy a unique
position, in which they are able to interact, on multilateral and/or bilateral basis,
with any of the actors taking part in the global counter-trafficking governance.
Henceforth we have observed that the integration of civil society organisations in
global counter-trafficking governance has substantially evolved throughout the
years.

The present paper aims at discussing different aspects of the integration of
civil society organisations in the global counter-trafficking governance. Each
section provides an illustration of their unique position across multiple levels of
governance: 1) the role of civil society in drafting international legal instruments;
11) their role and integration in the EU’s counter-trafficking policy and i11) their
contribution to the impact in securing the rights of trafficked persons, using the

I GALLAGHER, A., Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling: A Preliminary
Analysis, Huoman Rights Quarterly, Vol. 23, No. 4, 2001, p. 1002
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example of the trafficked person’s right not to be punished.

The paper will pinpoint the strengths and weaknesses in the current
involvement of civil society organisations in preventing and combating trafficking
in human beings at all levels of governance. On the basis of our analysis, we will
eventually highlight best practices to be promoted and/or propose ideas to improve
the involvement of civil society organisations, as their involvement is crucial, at all
multi-governance levels from the global to the local, to securing an effective
counter-trafticking response.

2. The integration of civil society in counter-trafficking governance

The development of counter-trafficking governance in the late 1990’s as one
of the aspects of global migration governance has facilitated a wide-ranging
number of institutions addressing human trafficking. Their interactions aim at
developing a common comprehensive approach, stimulating the development of
synergies and avoiding the duplication of efforts. The crucial role of civil society in
combating human trafficking was made clear in 2002 in the United Nations Human
Rights Commissioner Principles and Guidelines on Human Rights and Human
Trafficking, wherein the need to engage with civil society actors is highlighted.2

Importantly, civil society organisations offer a unique perspective and
experience on the way to address trafficking in human beings. Without a doubt,
they have played a big role within counter-trafficking efforts. Such involvement
can take very diverse forms, and varies depending their status, objectives and
means. The expression “civil society organisations” (hereinafter CSOs)? as
employed in the present article, covers a large variety of organisations acting
independently of government: whereas some act at local/national level, operating
shelters for victims, or engaging in discussions on the national counter-trafficking
legislation and policy, others are active at a transnational level, where they engage
in lobbying actions, research activities or capacity-building projects. The diversity
of their missions is well established, and some organisations and/or networks of
CSOs conduct tasks ranging from the detection and assistance of trafficking
victims to the conduct of raising-awareness campaigns. In addition to these
concrete tasks, CSOs have been increasingly recognised as essential partners for
the elaboration and implementation of counter-trafficking policies. Public

2 UNHCR Principles and Guidelines on Human Rights and Human Trafficking, 2002.

3 The authors use civil society organisations (CSOs) to also mean non-governmental organisations (NGOs).
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stakeholders, active at global, regional or national level, rely on their valuable
input and associate them to their discussions and policies.*

Yet despite some advancements, the integration of civil society in global,
regional and national counter-trafficking efforts is still an emerging topic.5 CSOs
advocating for a comprehensive approach to counter-trafficking, can contribute to
agenda setting and strongly influence the drafting processes of international legal
frameworks that enunciate the key concepts and thus the direction and focus of
efforts to combat trafficking in human beings. Collaboration with CSOs is now
standard practice in many countries, although the extent of their involvement
varies considerably.6 Regional organisations, which have acknowledged their
expertise, are more than willing to engage with them in diverse fora in order to
benefit from their comments and feedback. This move is particularly noticeable in
in Europe, where specific platforms have been established. The EU Civil Society
Platform against trafficking in human beings, has over 100 European member
organisations. The Europe-wide Platform serves as a forum for CSOs working at
European, national and local levels. The Alliance against Trafficking in Persons, in
which numerous CSOs participate, has for instance been established under the
patronage of the Organisation for Security and Cooperation in Europe (OSCE).”
CSOs also assist the GRETA (Council of Europe) when it monitors the compliance
of national legislation and policies with regional standards.8

Overall, the importance of the long-standing support and involvement of
CSOs, has engendered a vast amount of expertise and experience, and fostered
links and cooperation, not only amongst the CSOs themselves, but also with
intergovernmental organisations and national governments. As a result, their
involvement is not only foreseen in policy documents, but also in legally binding

4 For instance, several CSOs, namely Amnesty International, Anti-Slavery International, ECPAT, ICMEC, La Strada
International, Save the Children and Terre des Hommes, are part of the OSCE’s Alliance against Trafficking in
Persons, a broad forum that helps developing effective joint strategies, and innovative and coordinated approaches to
strengthen the prevention and combat against trafficking. See also the example of Belgium, where CSOs have
officially been recognized as members of the national coordinating body (see Royal Decree of 21 July 2014,
Moniteur Belge, 15t September 2014).

5 Global: De Burca, G., The EU in the negotiation of the UN Disability Convention, Jean Monnet Working Paper
14/09; Regional: Gallagher, A., “Recent Legal Developments in the Field of Human Trafficking: A Critical Review
of the 2005 European Convention and Related Instruments”, Furopean Journal of Migration and Law, 2006, 8, p.
163-189 at p. 173; National: L.E. v. Greece, Appl. No. 71545/12, 21 January 2016

6 See ILO, Strengthening action to end forced labour Report IV(I) 2013, p. 19, available at: http://www.ilo.org/

wcemspS/groups/public/---ed_norm/---relconf/documents/meetingdocument/wems 217752.pdf on role of CSOs in
playing a key role in awareness raising, victim assistance and prevention measures.

7 The full list of its participants can be found here: http://www.osce.org/secretariat/107221.

8 C.R.J.J. Rijken, S. Jansen-Wilhelm and E.J.A. de Volder, “Taking stock of GRETA’s Monitoring Function”, not
published.
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instruments.® However, despite the growing importance of civil societies in
trafficking agenda setting, there is a dearth of research on their role and influence.
Thus further research is encouraged, including questions such as: how do the
groups influence the agendas of big organisations such as the EU or UN? Why do
some of their issues become included and not others? Why are they influential at
certain times but not others? And what are the important factors determining
whether a civil society is heard? Taking this into account, the remainder of this
paper will broach some of these questions and consider the role of civil society at
varying levels of counter-trafficking governance: international (section 3), regional
(section 4) and national (section 5).

3. Global counter-trafficking governance: The role of civil society in drafting
international legal instruments

This section will determine the integration of civil society in the global
debate on human trafficking by examining the regulatory role and influence of
CSOs on the drafting processes of international legal frameworks, a role that has
been central to the negotiation of other human rights instruments.10

The entry into force of the 2000 Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime (hereinafter the
Palermo Protocol) saw the beginning of significant developments in the
international law of human trafficking and has been the subject of much scholarly
debate regarding its effectiveness and achievements.!! The drafting of the Palermo
Protocol saw a significant unprecedented and influential contribution from NGO
actors, who assisted in providing more information regarding the phenomenon of
human trafficking, something that may be considered as a lacuna in the knowledge

° Convention on Action against THB, Article 27 (3); Directive 2004/81/EC, Article 5, role of civil society when
giving information TCNs; Directive 2011/36/EU, Article 18, role of CSOs in prevention; Article 12 (5) Convention
on Action against THB, Assistance to victims; Convention on Action against THB, Article 35, Co-operation with
civil society & Article 5(6); OSCE Action Plan 2005, V. Partnerships.

10 De Burca, G., The EU in the negotiation of the UN Disability Convention, Jean Monnet Working Paper 14/09.

11 Gallagher, A., The International Law of Human Trafficking, (Cambridge University Press, 2010); Parkes, C., ‘The
Trafficking Protocol Has Advanced the Global Movement against Human Exploitation: The Case of the United
Kingdom,’ Anti-Trafficking Review, no. 4 (2015): 150-55; Gallagher, A., “Two Cheers for the Trafficking Protocol,’
Anti-Trafficking Review, no. 4 (2015): 14-32.
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of the drafters.!2 Such involvement contributed to the development of a broad
international definition of trafficking in persons.

Nearly 15 years after the adoption of the Palermo Protocol, two more
significant binding instruments that will impact upon the next 20 years of counter-
trafficking law and policy making were adopted. The International Labour
Organisation (ILO) Protocol of 2014 to the Forced Labour Convention, 1930 (No.
P029) and Forced Labour (Supplementary Measures) Recommendation, 2014 (No.
203) (hereinafter the ILO Forced Labour Protocol and Recommendation) also
received significant input from civil society actors that guaranteed that a number of
key provisions were included to ensure that all victims of human trafficking are
provided with the support and assistance firmly based on a holistic human rights
integrated approach.

The involvement of civil society is at the core of the ILO’s tripartite system
(governmental representatives, workers’ organisations and employers’
organisations), presenting a particular model of CSO regulation and integration
that is embedded throughout the entire decision-making process.!3 CSO
engagement is explicitly recognised in the 1919 ILO Constitution, !4 demonstrating
that civil society has a significant regulatory legitimacy in ILO governance.!> As
such a number of ‘recognised’ CSOs have a consultative relationship with the ILO.
These represented CSOs are mandated to advocate for a wide range of issues,
including the promotion of human rights, poverty alleviation, social security,
professional rehabilitation, gender issues and youth matters.16

12 The polarisation of the debate regarding how the issue of prostitution was to be dealt with in the human trafficking
paradigm and the definition of trafficking amongst civil society actors must be noted, but did not do too much
damage to the overall result: see Gallagher, A., ‘Human Rights and the New UN Protocols on Trafficking and
Migrant Smuggling: A Preliminary Analysis,” Human Rights Quarterly 23 (2001): 975-1004, p. 1003.

13 Conference of NGOs in Consultative Relationship with the United Nations, NGO participation arrangements at
the UN and in other agencies of the UN System, 2006, p.3, available at: https://www.itu.int/council/groups/
stakeholders/Resources/Non
Paper%200n%20NGO%20Participation%20in%20the%20UN%20System3%20 CONGO .pdf.

4Article 12 (3), ILO Constitution, 1919, available at: http://www.ilo.org/dyn/normlex/en/f?p=1000:62:0::NO:
62:P62 LIST ENTRIE ID:2453907:NO.

15 Van den Bossche, P., ‘Regulatory Legitimacy of the Role of NGOs in Global Governance: Legal Status and
Accreditation in NGO Involvement’ in Vedder, A., (ed.) International Governance and Policy: Sources of
Legitimacy, (Martinus Nijhoff Publishers, 2007) p.150.

16 Conference of NGOs in Consultative Relationship with the United Nations, NGO participation arrangements at
the UN and in other agencies of the UN System, 2006, p.4, available at: https://www.itu.int/council/groups/
stakeholders/Resources/Non-
Paper%200n%20NGO%20Participation%20in%20the%20UN%20System3%20 CONGO .pdf.
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In 2013, the ILO sought to address the need to modernise and address gaps
in the protection of forced labour.!7 The subsequent negotiation and drafting
process of the ILO Forced Labour Protocol and Recommendation has been hailed
to be indicative of ‘ILO tripartism functioning at its best and a clear demonstration
that treaty-making has not gone out of fashion.’!8 The diversity of actors involved
reflects that many civil society actors, both from within the ILO tripartite structure
and external CSOs were engaged with the issue.!®

Although CSOs did not contribute to the detailed discussion regarding
proposed amendments, representatives made opening statements that reflected their
views regarding some of the essential elements that should be incorporated,
including the provision of appropriate remedies including compensation,2? and the
non-punishment of victims who have been compelled to commit unlawful
activities. In addition, the NGO Walk Free outlined the advocacy initiatives
undertaken in order to secure the support of Member States for a strong Protocol
and supplementary Recommendation that could provide a contemporary
framework to tackle forced labour.2! All civil society representatives emphasised
the importance of adopting a legally binding Protocol and an accompanying
Recommendation.22

The content of the proposed Protocol considered the importance of
providing redress for victims of forced labour by referring to access to
compensation as a form of effective remedy. A suggested amendment to the text
attempted to address the limiting nature of compensation, stating for ‘provision of
effective remedies, including rehabilitation, adequate compensation and guarantees
of non-repetition.’23 Consultation with civil society actors raised the issue of
establishing specific compensation funds for forced labour victims. The proposed
Recommendation required Member States to implement measures aimed at

17 ILO, Conclusions adopted by the Tripartite Meeting of Experts on Forced Labour and Trafficking for Labour
Exploitation (Geneva, 11-15 February 2013), available at: http://www.ilo.org/global/standards/WCMS 212068/
lang--en/index.htm.

18 Andrees, B., ‘How a landmark treaty on forced labour got passed’ 25 September 2014, available at: http://
iloblog.org/2014/09/25/how-a-landmark-treaty-on-forced-labour-got-passed,.

19 The International Labour Office presented the draft text instruments to representatives from international CSOs
including International Young Christian Workers (IYCW) and the World Solidarity Movement (WSM), NGO Walk
Free, Anti-Slavery International and the Global Alliance Against Traffic in Women (GAATW), International
Domestic Workers Federation (IDWF), Human Rights Watch, ibid, paras 53-57.

20 Tbid, para. 53. [YCW & WSM.
21 Tbid, para. 54.
22 [bid, paras 53-57.

2 JLO, Strengthening action to end forced labour: Report IV(2A), 27 March 2014, p.20, available at: http://
www.ilo.org/wemspS/groups/public/---ed_norm/---relconf/documents/meetingdocument/wems 239813.pdf.
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‘ensuring access to existing compensation schemes, or establishing victim
compensation funds in appropriate cases.’24 Article 1 and Article 4 of the final text
of the Protocol show that the discussion of the Committee prevailed with
compensation being explicitly listed as an example of a remedy. However, for civil
society actors, such as Human Rights Watch, the lack of an emphasis on the
requirement of governments to ensure that victims have access to compensation,
through the provision of compensation funds, is a missed opportunity in
strengthening key protections?s as is the lack of focus on the diversity of victim’s
needs, and the need to secure effective remedies, not just limited to compensation
in the final wording in the Protocol and Recommendation.

The drafting process of the Protocol and Recommendation offered the
opportunity to strengthen the regulation of businesses to ensure that they take
measures to prevent forced labour in their supply chain. This was a notion
overwhelmingly supported by workers and government representatives.26 The
proposed Recommendation stated that, as part of preventative measures, Member
States should make ‘efforts to reduce the trade in and demand for goods and
services that have been produced or delivered using forced or compulsory
labour.’2” However, the extent of the obligations on Member States was weakened
following the negotiations in the Committee,28 and the final Recommendation
requires Member States to implement preventative measures, according to their
national circumstances, by ‘providing guidance and support to employers and
businesses to take effective measures to identify, prevent, mitigate and account for
how they address the risks of forced or compulsory labour in their operations or in
products, services or operations to which they may be directly linked. 29 It is clear
thus that the final text gives states a large degree of flexibility. Moreover, the
obligation is weak as it only calls for guidance and support, which is less rigorous

24 JLO, Strengthening action to end forced labour: Report IV(2B), 27 March 2014, p.16, http://www.ilo.org/wemsp5/
groups/public/---ed_norm/---relconf/documents/meetingdocument/wems_239814.pdf.

%5 Ibid.

26 JLO, Strengthening action to end forced labour: Report IV(2A), 27 March 2014, p.52, available at: http://
www.ilo.org/wemspS/groups/public/---ed_norm/---relconf/documents/meetingdocument/wems_239813.pdf.

271LO, Strengthening action to end forced labour: Report IV(2B), 27 March 2014, p.14, http://www.ilo.org/wcmsp5/
groups/public/---ed_norm/---relconf/documents/meetingdocument/wems_239814.pdf.

28 [LO, Provisional Record No.9(Rev.), Fourth item on the agenda: Supplementing the Forced Labour Convention,
1930 (No. 29), to address implementation gaps to advance prevention, protection and compensation measures, to
effectively achieve the elimination of forced labour -- Report of the Committee on Forced Labour, Record of
Proceedings, 20 June 2014, paras 8678-891, available at: http://www.ilo.org/wemsp5/groups/public/---ed_norm/---
relconf/documents/meetingdocument/wems_246188.pdf.

29 R203 - Forced Labour (Supplementary Measures) Recommendation, 2014 (No. 203), Recommendation on
supplementary measures for the effective suppression of forced labour.
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than for instance change in legislation. Again, for civil society, the final text
represented a missed opportunity to secure the accountability of the private sector
in ensuring that their supply chains are free from forced labour.30

A final element of the negotiations supported by civil society actors was the
need to acknowledge the dominance of forced labour in the private economy,
particularly amongst informal economic sectors where regulation is absent. This
was supported during the consultation by workers organisations.3! Both the
Protocol and Recommendation stipulate that the preventative measures should be
broadened to cover ‘all workers in all sectors of the economy’32 thus implicitly, not
making any distinction between formal and informal economic sectors.33

This section has shown that the tripartite formation of the ILO ensures that
civil society actors are included. The drafting process gives civil society
opportunities to feed into the consultations of the ILO. The subsequent conclusions
on the role of businesses and the need for increased recognition of the private
economy, shows the weight that is given to the issues raised by civil society in this
consultative stage. In addition, civil society undertake advocacy and lobbying
efforts in advance of the Committee stage. They are then able to maintain a formal
role in final drafting proceedings and reinforce the main points that they feel
should be considered in these final stages. The focus on the ILO Protocol and
Recommendation negotiations demonstrates that CSOs can impact on the direction
of law and policy making and have significant visibility in the governance process.

Using the ILO Protocol and Recommendation negotiations as an example of
the involvement of CSO in international governance, the involvement at all stages
is key to ensuring meaningful participation. An aspect of the role of CSOs that has
not been assessed is the impact of their involvement in the implementation of
counter-trafficking measures, which, will require synergy from the macro level
down to the regional and local level, and will be considered in the following
sections.

30 Human Rights Watch, Global treaty to protect forced labour victims adopted, 11 June 2014, available at: https://
www.hrw.org/news/2014/06/11/global-treaty-protect-forced-labor-victims-adopted.

3LTLO, Strengthening action to end forced labour: Report IV(2A), 27 March 2014, p.25, available at: http:/
www.ilo.org/wemspS/groups/public/---ed_norm/---relconf/documents/meetingdocument/wems 239813.pdf.

32 Protocol, article 2(c )(i), Recommendation 4(e) R203 - Forced Labour (Supplementary Measures)
Recommendation, 2014 (No. 203), Recommendation on supplementary measures for the effective suppression of
forced labour.

33 JLO, Strengthening action to end forced labour: Report IV(2A), 27 March 2014, p.26, available at: http://
www.ilo.org/wemspS/groups/public/---ed_norm/---relconf/documents/meetingdocument/wems 239813.pdf.
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4. Regional counter-trafficking governance: The European Union’s
recognition and promotion of civil society organisations as key actors

The unique perspective and experience of CSOs on the way to address
trafficking in human beings has been progressively acknowledged by the European
Union (hereafter the EU), and since the early 2000’s, there has been a growing
consensus on the importance of involving a more diverse group of actors in the
EU’s counter-trafficking governance. This consensus led to two concrete
consequences: the creation of mechanisms through which the EU institutions can
interact with CSOs on the one hand, and the insertion of references to CSOs’
involvement in EU instruments on the other hand.

Two mechanisms, 1.e. the Experts Group on Trafficking in Human Beings,
and the EU Civil Society Platform against Trafficking in Human Beings, have been
established, allowing the European Commission to involve CSOs in the elaboration
of the EU’s counter-trafficking policy, and they will be analysed successively.

In 2002, the Brussels Declaration recommended the setting up by the
European Commission of an Experts Group, comprising notably representatives
from CSOs.34 The main function of this group is to advise the Commission on the
development of EU action in the field of trafficking. The Experts Group publishes
reports and issues opinions on various aspects of the EU action against THB and
meets yearly with the EU Anti-Trafficking Coordinator and other relevant
Commission’s services on matters related to THB. Since its creation in 2003, the
Experts Group has always counted among its members, representatives of CSOs
with an established expertise in the field of THB.35 In its current composition, the
Experts Group counts no less than 5 members with a professional background in
CSOs.3¢ Although the group is composed of eminent personalities with a certain
experience and expertise in the field of trafficking, its role remains purely
consultative. Yet some of its Opinions have contributed to substantially shaping the
EU’s counter-trafficking policy, as for instance in its Opinion 7/2010, in which the
Experts Group proposed a European Strategy and Priority Actions on Combating
and Preventing THB.37

34 Brussels Declaration on Preventing and Combating Trafficking in Human Beings, Council Doc. No. 14981/02,
29.11.2002, 22 pages at p. 6.

33 Decision of 27 August 2003 appointing the members of the Group, OJ C 205, 30.8.2003, p. 3.

36 For more details, please consult: http://ec.europa.eu/transparency/regexpert/index.cfm?
do=groupDetail.groupDetail&grouplD=2722&Lang=FR.

37 Experts Group, Opinion No 7/2010, Proposal for a European Strategy and Priority Actions on combating and
preventing trafficking in human beings and protecting the rights of trafficked and exploited persons, 58 pages.
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The second mechanism deserving our attention is the EU Civil Society
Platform Against Trafficking in Human Beings. This platform is envisaged as a
forum for CSOs working at European, national and local levels, enabling the EU
institutions to engage in constructive dialogue with them.38 Its creation was
announced in 2012 in the Strategy towards the eradication of trafficking in human
beings,3? and became effective in 2013. Today the platform meets every two years,
bringing together over 100 CSOs working in the field of THB in the Member
States and in four neighbouring priority countries (Albania, Morocco, Turkey and
Ukraine). The meetings take the form of conferences, during which workshops are
organised, and address developments in the EU counter-trafficking policy, as well
as the emerging trends in the field.#0 In addition, the Commission has created an
EU Civil Society e-platform, in order to enable the continuity of the discussions
beyond the biannual meetings in Brussels and to broaden the participation of CSOs
by including a higher number of organisations.4!

After few years of existence, one may wonder about the added-value of such
platform. Do the CSOs attending these meetings really enjoy an opportunity to
voice their opinions and potentially influence the EU counter-trafficking policy?
The answer to such question is by definition very difficult to give. It is not only
very sensitive, but it is also very subjective. Each CSO/participant would have its
own expectations and its own perception about the successes and/or shortcomings
of the platform. Nevertheless, researchers, such as Dr. Shaparov, have attempted to
find an answer to this crucial question,#? and have obtained contrasted results.
Some participants have expressed a positive feedback, stressing that it provided
them several opportunities, such as the possibility to partner other organisations, to
contribute to the EU anti-trafficking strategy and policies, or to meet Commission’s
officials and engage in face-to-face dialogue. In an opposing view, other
respondents expressed a more negative feedback: the meetings are described as
being about “ticking the ‘engagement’ box”, there was no opportunity to influence
the agenda, there is no working plan beyond one meeting, and no concrete

3% Commission launches EU Civil Society Platform against THB, 31 May 2013, IP/13/484.

39 Commission, “The EU Strategy towards the Eradication of Trafficking in Human Beings, 2012 — 2016, COM
(2012) 286 final, 19.06.2012, p. 12.

40 During its meeting in October 2015, discussions addressed children as high risk group of trafficking, emerging
concerns (Syrian refugee crisis, and sham marriages); and finally demand, reduction and prevention initiatives.
Source: http://www.renate-europe.net/archives/3606

41 Commission, Mid-term report on the implementation of the EU strategy towards the eradication of trafficking in
human beings, 17.10.2014, SWD (2014) 318, p. 13.

42 His research has been presented in November 2015 during a conference, and the references are made to

his Power Point presentation, available at: https://thbregionalimplementationinitiative.files.wordpress.com/2015/10/
sharapov-eu-civil-society-platform-against-trafficking.pdf.
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outcomes resulting from these meetings.43 Additional research supports the
sensitiveness of the appreciation of the platform’s added-value. Participants have
indeed expressed a more positive assessment, and have reported the coordination
of several CSOs to convey agreed messages in the different workshops organised.

It is hard to draw a definitive conclusion on whether or not CSOs play an
important part in the policy-making process at the EU level. Contrary to the
international level, the European Union remains a bit of a blind spot concerning
empirical coherent studies on the influence of CSOs on the counter-trafficking
policy. The diversity of the CSOs active in the counter-trafficking field within
Europe complicates the analysis: one cannot compare the influence exercised by an
CSO representing a network of local and national CSOs, such as la Strada
International or Terre des Hommes, and used to interact with institutional partners,
with the influence exercised by a CSO operating a shelter for victims and
concentrating its actions at the local level.

The recognition of CSOs as key actors in counter-trafficking efforts by the
EU has led to a second consequence: the insertion within EU instruments of
provisions foreseeing the involvement of CSOs in national counter-trafficking
governance. Whereas the next section (section 5) will address in detail how CSOs
are involved in a given EU Member State in the implementation of a specific
provision, the next paragraphs will examine the provisions in EU instruments on
the CSOs’ involvement at national level.

As said earlier, for the EU, combatting THB supposes a comprehensive
approach, and efforts to that end shall not remain exclusively in the hands of public
authorities and shall involve a larger group of actors, including CSOs. The
Directive 2011/36/EU44 invites national authorities to encourage and work closely
with CSOs.45 In addition to their cooperation in prevention of THB,#¢ the text also
provides for the close cooperation of CSOs with national rapporteurs or equivalent
mechanisms.47 The Directive 2004/81/EC also envisages that CSOs may be
entitled to inform third country national victims of THB about the possibility to
obtain a residence permit if they cooperate with national competent authorities, 48

43 ibidem, slide 10.

4 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and
combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision
2002/629/JHA, OJ L 101, 15.04.2011, p. 1.

45 Directive 2011/36/EU, Preamble, Recital 6.
46 Directive 2011/36/EU, Article 18 (2).

47 Directive 2011/36/EU, Article 19. See also Commission, The EU Strategy towards the Eradication of Trafficking
in Human Beings, 2012 — 2016”, supra, p. 11.

48 Directive 2004/81/EC, Article 5.
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and to offer them access to their programmes aimed at the recovery of a normal
social life by trafficking victims.4° These provisions share a common characteristic:
they are drafted in rather vague terms and are often complemented by guidelines to
be found in policy documents, such as the EU strategy.50

The European Union may nevertheless distinguish itself through its capacity
to fund projects involving CSOs, located within or outside the EU territory, and
through programmes established in diverse fields, such as the fight against crime,
migration or development cooperation.>! Although this funding is often (if not
always) of a short-term nature, EU-funding allows CSOs to gain a certain
independence from national subsidies and it enables them to deepen their expertise
on trafficking in human beings.>2 In turn, by expanding their expertise the CSOs
are in a stronger position to advocate, influence policy making nationally and
regionally and contribute effectively to counter-trafficking measures. Furthermore,
the funding also supports the involvement of CSOs in EU governance, since the
conduct of joint projects allows CSOs to develop links with partners located in
other countries, or active at another level of governance, and to benefit from their
experience.

However, the influence of the EU’s in promoting the involvement of CSOs
is difficult to assess. The obligations of its Member States stem from other sources,
such as the Council of Europe’s Convention33 or the United Nations’ Protocol,54
and some organisations monitor more closely than the EU the implementation of
these obligations.>5 Provisions addressing the issue are often of a “soft” nature,
leaving a broad margin of discretion to the States. In the end, the involvement of

49 Directive 2004/81/EC, Article 12 (1).

50 Commission, EU strategy, supra, p. 5 (multidisciplinary policy, including CSOs) p. 6 (national referral
mechanisms), and p. 16 (consultation of CSOs by National Rapporteurs). See also the reference to CSOs in the mid-
term implementation report of the EU Strategy, 17 October 2014, SWD (2014) 318 final.

Sl Examples of EU funding programmes: Regulation (EU) No. 516/2014 establishing the Asylum, Migration and
Integration Fund (..), OJ L 150, 20.05.2014, p. 168 & Regulation (EU) No. 513/2014 establishing as part of the
Internal Security Fund the instrument for financial support for police cooperation, preventing and combating crime
(...), OJ L 150, 20.05.2014, p. 93.

52 See for instance the TRACE project (Trafficking as a Criminal Enterprise — www.trace-project.eu), funded under
the FP7 programme. Two CSOs, La Strada International and the Animus Association, were involved together with
universities and public authorities from different EU Member States.

33 E.g. CoE’s convention, Art. 35 and Explanatory report §352-353.
54 E.g. UN Protocol, Arts. 6 §3 & 9 § 3.

55 See in particular the monitoring carried out by the GRETA (CoE), which meets representatives of CSOs for the
evaluation of each national policy, assesses their involvement and addresses recommendations to States parties. The
EU may have one distinctive advantage: the possibility to launch infringement proceedings against Member States
that would not correctly transpose and implement the Directive 2011/36/EU.
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CSOs in national counter-trafficking efforts depends to a large extent to the
national context, and justifies in-depth and precise examples.

5. National counter-trafficking governance: The impact of CSOs in securing
the protection and non-prosecution of victims

This section looks at a different level of protection that can be offered by
CSOs, namely at a national level. It is rooted in the notion that CSOs can help
safeguard the various rights trafficked persons are entitled to and we focus on the
principle of non-prosecution or non-application of penalties to human trafficking
victims, as an example. The principle is embedded in numerous legal instruments
and discourses. From a European Union perspective the right is encoded in Article
8 of Directive 2011/36/EU on Preventing and Combating Trafficking in Human
Beings and protecting its victims:

Non-prosecution or non-application of penalties to the Victim

Member States shall, in accordance with the basic principles of their legal
systems, take the necessary measures to ensure that competent national
authorities are entitled not to prosecute or impose penalties on victims of
trafficking in human beings for their involvement in criminal activities
which they have been compelled to commit as a direct consequence of
being subjected to any of the acts referred to in Article 2.

The Council of Europe Convention Against Trafficking in Human Beings
also contains a similar clauseS¢ as does the Association of Southeast Asian Nations
(ASEAN) Convention Against Trafficking in Persons, Especially Women and
Children.57 The importance of the principles is well accounted for in numerous
documents, however in brief we can recall some of the underpinning arguments.
For Hoshi the need to include principles of non-criminalisation arises because of
the exacerbated traumatisation of a victim, when he/she is treated as criminal.8
Whilst Piotrowicz rationalises the non-punishment principles by having concern

36 The Article stated: ‘Each party shall, in accordance with the basic principles of its legal system, provide for the
possibility of non-imposing penalties on victims for their involvement in unlawful activities, to the extent that they
have been compelled to do so.’

57 Similarly the new legally binding ILO Protocol - ILO Protocol of 2014 to the Forced Labour Convention, 1930
(No. P029) — obliges States to ensure that competent authorities are entitled not to prosecute victims for unlawful
activities that they have been compelled to commit. The principle is accounted for by the secondary victimisation
that trafficked persons experience when they are prosecuted or penalised

58 Hoshi, B. (2013). ‘The Trafficking Defence: A proposed model for the non-criminalisation of trafficked persons in
international law.’ Groningen Journal of International Law, 1(2), 54-72
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for the notion that liability of the victim is: ‘significantly diminished or
extinguished because of the personal circumstances, in particular their situation of
being under the control of the traffickers.’>® Indeed we must emphasise that in
being compelled to commit crimes by their trafficking situation the victims are not
acting as a “free agent” but their acts are controlled by an outside force.

In order to ensure that victims of trafficking are not prosecuted or penalised
for crimes related to their trafficking situation, as soon as there is a reasonable
suspicion that they might have been trafficked there must be a careful assessment
of the circumstances of their case. Relevant authorities ought to consider whether
the victim committed the crime as a result of compulsion associated with their
trafficking situation. Here, and beyond, CSOs can lend their expertise to law
enforcement bodies. Due to their expertise and direct contact with trafficked
persons, CSOs are often in an ideal place to help determine if the ethos of non-
prosecution or non-application of penalties to the victim should apply in a given
case. Yet, their advice is not always sought or even taken on board.®0 Such were the
circumstances in the ECtHR case on human trafficking L.E. v. Greece (January
2016).61 On arrest L.E. asserted that she was a human trafficking victim. The
prosecution in the Athens Criminal Court overruled this claim. Importantly, in
doing so it did not consider a testimony provided by an NGO (Nea Zoi). The
ECtHR’s ruling in this case, amongst other things, found that ‘Greece was also
found to have failed to conduct an effective investigation; the national court
proceedings were also found to be deficient. There were various aspects that were
unsatisfactory: the testimony provided by the director of Nea Zoi, who was in
continuing contact with the applicant and reported that she was a victim of
trafficking, was not initially included in the record...’ 62

To eradicate a problem like prosecuting and punishing victims of human
trafficking is a challenging task. It requires a concerted effort that not only includes
law enforcement persons but in the opinion of this paper, also civil society. The
same logic also applies to other rights that trafficked persons are entitled to such
as: compensation, right to assistance and access to justice to name but a few.

59 Piotrowicz, R. (2015). ‘Human Trafficking and the Emergence of the Non-Punishment Principle.” [Forthcoming],
p.6

60 See for example, Group of Experts on Action against Trafficking in Human Beings (GRETA), (2012). Report
concerning the implementation of the Council of Europe Convention on Action against Trafficking in Human Beings
by the United Kingdom, Strasbourg, paragraphs 90 and 219

61 L.E. v. Greece, Appl. No. 71545/12, 21 January 2016

62 Stoyanova, V. (2016). ‘L.E. v. Greece: Human Trafficking and States’ Positive Obligations.’ [Online] https://
strasbourgobservers.com/2016/02/02/1-e-v-greece-human-trafficking-and-states-positive-obligations/
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There are numerous factors that make civil society organisations better placed than
others bodies in identifying when the principle of non-prosecution or non-
applications of penalties ought to apply. Firstly, they may be the only persons who
are able to elucidate the entire story from the potential victim. This is on account of
the time spent in, for example, a safe house and the ability to establish a deeper
feeling of trust. Furthermore, CSOs can be indispensable with regard to victim
identification, which is one of the more challenging elements of the successful
implementation of the non-prosecution or non-application of penalties principle.
The police that come into contact with trafficked persons who commit crime, e.g.,
those dealing with drug cases, may not be trained to know about trafficking in
persons and the specific nuances that make up the crime.®3

A poor identification process and the failures at first instance to actively
consider applicability of the non-prosecution or non-application of penalties
principle need to be ameliorated, so that a more victim-centered approach prevails.
It is contended that involving and listening to civil society persons, will allow
victims a better chance of accessing their rights.

6. Conclusion

Overall, this paper has shown that the involvement of CSOs both in
decision-making and in the implementation of counter-trafficking policies is of
vital importance at all levels.

Globally, nearly 17 years after the adoption of the Palermo Protocol, civil
society actors have provided significant input in the drafting of two more
extremely significant binding instruments that will have an impact upon the future
of counter-trafficking law and policymaking. The input from civil society actors in
the drafting of the ILO Forced Labour Protocol and Recommendation has ensured
that a number of key provisions are included to ensure that all victims of human
trafficking are provided with the support and assistance required of a holistic
integrated approach to global counter-trafficking governance.

At aregional level, we have seen positive development with regard to the
EU’s cooperation with CSOs. First of all, the creation of an expert group partially
composed of representatives of CSOs and/or experts with an experience in a NGO
active in the fight against THB, plus the EU Civil society. Even though it is
difficult to assess whether these mechanisms allow them to exercise any influence
on the EU political agenda, it is important to demonstrate that CSOs are recognised
as crucial partners, to be consulted. This latter involvement of CSO demonstrates

63 Piotrowicz, R. (2013). Policy and legislative recommendations towards the effective implementation of the non-
punishment provision with regard to victims of trafficking, OSCE Office of the Special Representative and Co-
ordinator for Combating Trafficking in Human Beings, para.66 p.25
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an important recognition of their legitimacy and their expertise in combating
trafficking in human beings. However, this paper suggests that more empirical
research needs to be undertaken to better understand CSO ability to influence the
EU on human trafficking issues.

Secondly the role of CSO involvement can also be demonstrated by the
granting of funding (national or EU-funding) to these actors to allow them to carry
out their activities. The EU an important contributor here, but not the only one, see
for instance USA, through USAID or through Dpt of State, see also the funds
provided by individual states to CSOs established in other countries (example of
Norway or Switzerland).

In the national context, the influence and degree of involvement of CSOs in
counter-trafficking efforts varies. In some countries, their involvement can be a
long-standing and well-accepted practice, accompanied with the attribution of
regular subsidies. In contrast, in others, CSOs may depend grants from external
donors. These parameters impact on their capacity to engage in counter-trafficking
activities. They also impact on their ability to influence the national policies and
legislations, as well as the actions of international and regional organisations. Best
practice to be promoted: the attribution of stable funding solutions for these CSOs,
in order to enable them to focus on substantial activities, and not to waste time
seeking funds. Further policy goals would be to encourage strong partnerships
between civil society and law enforcement, as multi-stakeholder collaboration is
required to develop and implement counter-trafficking projects.64

Furthermore in the national context this paper recognised the pivotal role
that CSOs can play in ensuring that the rights safeguarded in international
documents, are achieved in practice. The CSOs have a unique bond with persons,
which ideally places them to recognise if they are victims and what assistance and
rights they should be given, e.g., the right not to be penalised.

In conclusion, the presence of NGO actors in key decision making meetings,
globally at ILO Committee Meetings and regionally at the European Commission
Expert group demonstrates the added value of their presence and contribution to
the development of anti-trafficking policy. A concrete determination of their added-
value will require further study of their involvement and the extent to which their
views and positions are taken into consideration.

64 COM, mid-term implementation report of the EU strategy, p. 11
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